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Abstract

In this article, the author discusses how and to what extent external influences
(z.e., actors, resources, norms and administrative models) have affected institu-
tional reform in Central and Eastern Europe, a region that for centuries has
been dominated by foreign powers. The article demonstrates: (a) how three
aspects of governments of the so-called transition countries—administrative
and cultural traditions, political leadership and reform management—affect
the extent to which these countries are penetrated by outside influence or
profit from external assistance in the area of public administration; and (b) how
policies/institutional models may be transferred across nations and cultures in
different ways and how various modalities of transfer may shape the impact
of foreign involvement.
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1. Introduction

The post-1989 transitions may be seen as massive transfers of material
resources, know-how, and political and economic models from the West
to the East of Europe. The process is driven both by demand and sup-
ply—Dby the desire of Eastern’ countries to obtain Western assistance and
membership in Western institutions and by a readiness in the West to
support and influence developments in the East.

Unlike the revolutions of 1776, 1789, and 1917, the momentous series
of events of 1989-1991 were essentially apolitical and not the harbingers
of ideological innovations.? The changes of 1989-1991 hae been described
as
! I use ‘Eastern’ or ‘East’ as convenient short-hand for countries in Central and Eastern Europe
and the Commonwealth of Independent States formerly belonging to the Council for Mutual
Economic Assistance and the Warsaw Pact plus the former Yugoslavia and Albania and “Western’
or ‘West’ to refer to member states of the OECD.
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“rectifying revolutions, in that they aimed to connect up constitutionally with the

inheritance of bourgeois revolutions and politically with the styles of commerce and

life associated with developed capitalism” 3
The Eastern countries have aspired to fill the empty space created by the
breakdown of the communist system by re-establishing ‘normal societ-
ies’ following Western norms and, thus, becoming accepted by the West
as integral parts of the Western cultural sphere.* Arguing that they had
been isolated from Europe by the politics of the Cold War and rejecting
the “Soviet tainted ‘Eastern’ association”, Czechoslovaks, Hungarians
and Poles insisted they were part of Central Europe.’ According to the
Czech sociologist, Michal Illner, the image was of a “lost child returning
home”.¢

The universal emphasis on a ‘return to Europe’ and the extent of
Western involvement may seem to indicate that the range of strategic
options and policy alternatives open to post-communist countries is
strictly limited and that, by and large, the well-known Western form of
democracy and market economy predestines their choices of political
paths to follow.

Scholars have explicitly or implicitly argued that the previous insti-
tutional arrangement would play no role in the future, since, “like water
and oil”,” the established systems and the future systems would not blend.
The fall of communism was seen as a universal triumph for Western lib-
eral democracy and human rationality, culminating in modernization and
convergence on Western patterns and perhaps even in ‘the end of history’.®
The USSR had for decades been the main enemy of the West and its final
demise permitted the notion that its institutional system and the ones

in Eastern Europe Since 1989”, 11(1) East European Politics and Societies (1997), 1-35, at 1.

Jiirgen Habermas quoted in Stephen White, “Rethinking Postcommunist Transition”, 38(4)
Government and Opposition (2003), 417-435, at 423.

Claus Offe, “Cultural Aspects of Consolidation: A Note on the Peculiarities of Postcommunist
Transformations”, 6(4) The East European Constitutional Review (1997), available at <http://www.
law.nyu.edu/eecr/vol6nog/culturalaspects.html>; and Anna Savicka, Postmaterialism and Glo-
balisation (Research Institute of Culture, Philosophy and Arts, Vilnius, 2004).

5 Janine R. Wedel, Collision and Collusion. The Strange Case of Western Aid to Eastern Europe (Palgrave,
New York, 2001), 16.

Illner quoted in 7bid., 16.

‘We owe this expression to Akos Rona-Tas, “Path Dependence and Capital Theory: Sociology of
the Post-Communist Economic Transformation”, 12(1t) East European Politics and Societies (1998),
1077131, at 110.
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under Two International Regimes”, 15(2) East European Politics and Societies, 221-249, at 221.
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which it had imposed onts satellites would have to be completely uprooted
and replaced by new ones acceptable to the Western ‘victors’.?
However, the weight of the evidence accumulated over the post-1989
period does not support the thesis that the transition countries are fol-
lowing the same path of development or sharing a common end station.
The dominant pattern of post-socialism has been one of variation, not
uniformity, and the ways in which new institutional patterns have been
introduced in the East differ significantly from the processes of modern-
ization in the West. Thus, students of the transition process argue that:
(@  Eastern countries have chosen distinctly divergent models of govern-
ment and devoted varying levels of attention to reform issues;*
(b)  Eastern countries have often feigned rather than implemented
Western standards;" and
() The choices of economic policies differ across Eastern Europe™™—in
some countries, it is not an easily recognizable form of capitalism
that is developing but a flawed, deviant model.”

The wide variety of developmental paths, found across and within countries
of the previous Eastern bloc, have led scholars to doubt the usefulness of
the transition concept. Thus, Stephen White contends that “many of the
post-communist regimes are not (any longer) going anywhere, they have
reached the point they wished to reach—at least as far as their governing
elites are concerned”.# In the same vein, Thomas Caruthers argues that
ex-Soviet republics and countries of Southeastern Europe have settled into
some half-way house between outright dictatorship and well-established
democracy According to David Coombes, only by seeing many of the
post-communist states as semi-authoritarian and not as pre-democratic is
it possible to understand the difficulties encountered by foreign consul-

David Coombes, “Redesigning Technical Assistance for Professional Public Administration in
CEE and CIS”, paper presented at the 14th Annual Conference of the NISPAcee, May 2006,
Ljubljana, Slovenia, 13, available at <http://unpanr.un.org/intradoc/groups/public/documents/
NISPAcee/UNPANo024315.pdf>.

' Tony Verheijen, “Context and Structure”, in id. (ed.), Civil Service Systems in Central and Eastern

Europe (Edward Elgar, Cheltenham, 1999), 1-6.

T Janos, op.cit. note 8.
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13

4 White, op.cit. note 3, 434.
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tants attempting to advocate and assist in public administration reform
in these countries.™

The diversity of transitional paths and the discrepancy between
Western institutional prototypes and Eastern imitations clearly show that
transition processes and outcomes are not predetermined by external pat-
terns. There are always two sides to international policy transfers: external
and domestic. Transferring know-how and practices from one political and
cultural setting to another is a demanding task. According to Janine R.
Wedel, how the transplantation happens—through whom and to whom,
under what circumstances and with what goals—determines not only the
nature of what recipients actually get and how they respond but also the
ultimate success or failure of policy transfer.”

‘We will show that diffusion of institutional models across the East-
West divide rarely leads to full policy convergence and that efforts by
Western countries and international organizations to support institu-
tional development in Eastern Europe are fraught with difficulties and
unintended consequences.

A post-communist country is not a t@bula rasa that can be inscribed
with foreign ideas. Such ideas will be ignored, interpreted or rejected as
a consequence of local conditions. Given the big and deeply embedded
differences between the ‘exporting’ and ‘importing’ countries, between
foreign and domestic actors, it seems only natural that external models
will meet with local resistance and that policies will retain distinctly na-
tional traits. Even in international systems with noticeably asymmetric
power relations, seemingly weak domestic actors will have opportunities
to obstruct externally imposed solutions.™

Indeed, a comprehensive survey of the literature on policy transfer
finds that a typical explanation brought forward for the absence of cross-
national policy convergence is that “domestic aspects act as filters” and
that national differences persist.”” The national variables that are often
used to explain the extent of policy convergence concern domestic cul-
ture, institutions and socio-economic structure, the argument being that
externally inspired policies are adopted and properly implemented insofar
as they fit in with these types of domestic patterns.>

16 Coombes, op.cit. note 9, 6.
17 Wedel, op.cit. note 3, 6.

8 Janos, op.cit. note 8.

9 Stephan Heichel, Jessica Pape and Thomas Sommerer, “Is there Convergence in Convergence
Research? An Overview of Empirical Studies on Policy Convergence”, 12(5) Journal of European
Public Policy (2005), 817-840, at 825.

*© Andrea Lenschow, Duncan Liefferink and Sietske Veenman, “When the Birds Sing. A Frame-

work for Analysing Domestic Factors behind Policy Convergence”, 12(5) Journal of European
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This article aims to demonstrate how three aspects of governments
of Central and Eastern European transition countries—administrative and
cultural traditions, political leadership and reform management—affect
the extent to which these countries are penetrated by outside influence
or profit from external assistance in the area of public administration.
Moreover, we will discuss how policies may be transferred across nations
and cultures in different ways and how various modalities of transfer may
have shaped the impact of foreign involvement in Central and Eastern
Europe.

The article is mainly based on a review of transition literature and
the author’s own experience from capacity building in Eastern Europe,
particularly Balkan countries.

2. Administrative and Cultural Traditions

2.1. The Puast in the Present

When, at the onset of transition, the Eastern European countries redi-
rected their geopolitical orientation from the East to the West, they obeyed
an “escape from the past” imperative.” The West—and, in particular, the
EU—seemed to offer a new image and an “escape mechanism”.”> How-
ever, historians argue that rather than finding relief from their history the
Eastern European countries were being haunted by it. Post-communist
transitions did not only mean a “return to Europe” but also a “return to
history”.» The revolts against communist rule and Soviet domination
expressed essentially conservative strivings “to restore the past”.>

2.2. Administrative Traditions

2.2.1. The Impact of Administrative Traditions
Deeply rooted legal and institutional patterns define the context in which
policy change takes place and may have significantly influenced transition
processes and outcomes. As a group of German and Dutch political sci-
entists observe, when adapting to international trends or foreign models,
political actors tend to:

Public Policy (2005), 797-816.

21

Geoffrey Priedham quoted in Mustafa Tiirkes and Goksu Gokgoz, “The European Union’s
Strategy towards the Western Balkans: Exclusion or Integration?”, 20(4) East European Politics
and Societies (2006), 659-690, at 664.

2 Ibid., 664.

3 Robert Bideleux and Tan Jeffries, A History of Eastern Europe. Crisis and Change (Routledge,
London, 1998), 30.

24 The Czech author, Milan Kundera, quoted in 767d., 32.
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“[Olrient their decisions on the already existing repertoire of institutional procedures,
technologies, and organizational forms {...} {and} social and cultural understandings
of appropriateness{...} National institutions and institutional practices are generally
[...} ‘sticky’ and resistant against eradication or fundamental change.””
In the same vein, Hellmut Wollman argues that European countries—de-
spite being exposed to uniform external pressures—will remain institution-
ally different, at least in the foreseeable future. Though external factors
may shape and harmonize policies across nations, questions regarding
national institutions will jealously be regarded as prerogatives of national
governments.* Since public administration may be said to bear on “the
very identity of the State and goes to the root of power” we may assume
that domestic decision makers may be reluctant to listen to the advice of
foreigners in this sensitive area.”

2.2.2. Pre-Communist Patterns: the Case of Yugoslavia
Yugoslavia is generally considered to have been an exception among ex-
communist states in Central and Eastern Europe because it preserved
key features of its pre-World War II system of public administration.®
The notion of the civil service as an essential state institution remained
unchanged after 1945.” In contrast to all other ex-socialist countries, the
Yugoslav communists retained all former royal civil servants who were not
openly anti-communist and who had not cooperated with the German
occupants. This practice is considered the main reason why the Yugoslav
civil service kept several of its traditions after 1945.3°

Old habits endure when they are well-entrenched and exposed to less
than whole-hearted reform efforts. This appears to have been the case
in Yugoslavia, where ingrained administrative traditions withstood more
than forty years of communism.* Despite a reputation for being socially
reformist, Yugoslavia seems to have been a conservative country where
the public administration was unreceptive to new ideas and practices.”
Current efforts at public administration reform in Serbia and Croatia,
25
26

Lenschow, Liefferink and Veenman, op.cit. note 20, 805 and 807.

Hellmut Wollmann, “Policy Change in Public Sector Reforms in Comparative Perspective.
Between Convergence and Divergence”, GIS Working Paper No.4, December 2004.

27 Coombes, op.cit. note 9, 3.

28 Tony Verheijen and Aleksandra Rabrenovic, “Review of the Theory on Politico-Administra-

tive Relations”, in Tony Verheijen (ed.), Politico-Administrative Relations: Who Rules? INISPAcee,
Bratislava, 2001), 10-25.

29 Zeljko Sevic, “Politico-Administrative Relations in Yugoslavia”, in 7id., 295-319.

3% Ibid, 8.
3 Zeljko Sevic and Aleksandra Rabrenovic, “The Civil Service in Yugoslavia, Tradition vs. Transi-
tion”, in Verheijen, gp.cit. note 10, 47-82.

2 Ibid
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the largest and most self-conscious ex—Yugoslav states, are to some ex-
tent guided by wishes to restore domestic pre-communist traditions. In
Croatia, this consideration has, at times, figured more prominently than
the need to conform to EU requirements.?

The Yugoslav system of administrative law is based on the continental
model, which emphasizes that the exercise of state power is governed
by a set of codified legal provisions and, consequently, that the public
administration is a law-bound quasi-judicial activity** However, during
forty-five years of communism, the Yugoslav system of public administra-
tion was separated from the evolution of the northwestern continental
systems. A key difference emerging during this period was the extent of
formalism in the application of Yugoslav law as compared to the more
pragmatic approach that developed in Western Europe, partly under the
influence of EU legislation.

The continental model of public administration—let alone the Yugo-
slav version thereof—differs clearly from that found in the UK and other
countries with Anglo-Saxon traditions, where comparatively little of the
routine work of civil servants is governed by law and where administration
has been considered an “art learned in practice”.

Reform efforts inspired by the latter tradition, most notably the New
Public Management (NPM), aimed at modernizing the public sector by ap-
plying organizational and operational principles from the private business
sector (managerialism, contractualism, etc.), have met with institutional,
cognitive and normative barriers in countries that are deeply rooted in
the continental European tradition, such as the Yugoslav successor states.
Thus, writing in 2001, Klaus Goetz concluded that NPM models had
hardly featured in the reform discourse in Central and Eastern European
countries.’*

In the former Yugoslavia, the extent of formalism in the public admin-
istration may seem to have made it unresponsive to administrative reform
altogether. Serbian officials perceive the reform effort of the post-Milosevic
period as overly legalistic. They argue that the extent of legalism makes
the public service rigid and hard to change and that questions of policy

are easily turned into matters of legal technicalities. Ministers complain
3 Aleksandra Rabrenovic and Tony Verheijen, “Politicians and Top Civil Servants in former
Yugoslav States, Back to Discarded Traditions?”, undated manuscript.

34 Wollmann, gp.cit. note 26; and F. F. Ridley, “The New Public Management in Europe: Compara-
tive Perspectives”, 11(1t) Public Policy and Administration (1996), 16-29.

35

36

Ridley, op.cit. note 34, 24.

Klaus Goetz, “Making Sense of Post-Communist Central Administration: Modernization,
Europeanization or Latinization?”, 8(6) Journal of European Public Policy (2001), 1032-1051, at

1034.
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that the system is extremely hierarchic and static, that there is nothing
to help them to be flexible and creative.’

2.2.3. Communist Legal Patterns

Long-term historical patterns may be influenced by intermediate ex-
periences.’® Though communism may have been “superficial and short-
lived”*—compared to more deep-seated divisions between Eastern and
Western Europe—it was, however, a fact until only seventeen years ago
with millions of people who experienced it still alive today. Arguably, the
communist legacy is particularly influential in Russia, where the Soviet
government abolished all pre-revolutionary legislation and where there is
no living memory of law and public administration prior to the communist
era. However, elsewhere in the previous Eastern bloc, too, the remnants
of communist ideology and practices still influence governmental frame-
works and the actual behavior of political leaders. Scholars argue that the
weight of communist legacies seems to have been seriously underestimated
by those who associated the fall of communism with a process of general
deinstitutionalization and that socialist remnants may represent dangers
for the consolidation of a legal culture based on the rule of law:+

For instance, the current Hungarian Constitution accords parlia-
ment the role as supreme state power. This provision has been termed a
“fossil” of socialist state theory, according to which parliament is at the
apex of the hierarchy of state bodies and enjoys absolute power.# In a
constitutional state with division of powers, there is no ‘supreme power’.
On the contrary, there is a system of checks and balances—of state organs
mutually restricting and controlling each other. Rulings of the Hungarian
Constitutional Court strongly suggest that the provision on the role of
parliament is not an empty stipulation but a clear reflection of the Lenin-
ist dogma of unity of powers.+

During the communist period, the term ‘state administration’ gradu-
ally came to cover both the traditional state administration and local self-
government bodies. The use of this term reflected the predominant idea of
democratic centralism, which compromised the notion of self-government
37

Statskonsult, Unfinished Transition. Serbian Public Administration Reform 20012004 (Statskonsult,
Oslo, Belgrade, 2005).

38 Geoffrey Pridham, “Confining Conditions and Breaking with the Past: Historical Legacies and
Political Learning in Transitions to Democracy”, 7(2) Democratization (2000), 36-64, at 42.

39 Bideleux and Jeffries, op.cit. note 23, 48.

40

Goetz, op.cit. note 36, 1039; and Andras Jakab and Miklos Hollan, “Die dogmatische Hinterlas-
senschaft des Sozialismus im heutigen Recht: Das Beispiel Ungarns”, 46 Fabrbuch fiir Ostrecht
(2009), 11740, at 11.

41 Jakab and Hollan, op.cit. note 40, 28.
2 Ibid., 30.
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and defined it as the antithesis of what it was expected to be. The fact
that the term ‘state administration’ is still widely used has been seen as
an indication that the old ideas of the state as a monolith and of public
administration as an instrument of power are very much alive.*

To some extent, communist definitions of law as well as other features
of the communist system of decision making were related to domestic
pre-communist patterns, which, arguably, may make them particularly
resistant to reform. Legal experts have suggested that the communist
notion of the state bureaucracy as an apparatus of the ruling class is con-
nected to the concept of state administration as an instrument of state
power that prevailed in continental European state theories, inter alia,
the Staatsrecht of the German Obrigkeitsstaat and the German Machtstaat.
Stevan Lilic observes that this traditional concept of “state law” was
prevalent in Central and East European countries under communism,
particularly under the influence of Soviet legal theory# In similar fash-
ion, other Yugoslav legal theorists have argued that—from the late 1930s
onwards—Soviet legal theory was mechanically stuck onto the classical
conclusions of particularly German ezat/st legal theorists.#

2.3. Cultural Traditions

2.3.1. The Impact of Cultural Traditions
Samuel Huntington argues that cultural factors are likely to play an even
greater role in the future than in the past and even predicts a clash of
civilizations.** Andrea Lenschow and her colleagues point out that:

“Policy-specific discourses—the ideas and narratives behind policies and policy
change—are set within the broader culture of a country. Thus culture offers an impor-
tant key to understanding how policy specific discourses are developed, interpreted
and eventually integrated into the domestic policy-making context.”#

In their search for relevant foreign models, national decision makers will
look to the experience of countries that have cultural patterns with which
they can identify.** As Lenschow and associates observe, the literature on

B Ibid

4% Stevan Lilic, “Challenges of Government Reconstruction: Turbulence in Administrative Tran-

sition. From Administration as an Instrument of Government to Administration as a Public
Service”, 2(1) Facta Universitatis (1998), 183-193, at 187.

sl Ivo Lapenna, State and Law: Soviet and Yugoslav Theory (Yale University Press, New Haven, 1964),

88.

46 Samuel P. Huntington, The Clash of Civilizations And the Remaking of the World Order (Simon and
Schuster, London, 1997).

47 Lenschow, Liefferink and Veenman, op.c7t. note 20, 8o1.

# Katharina Holzinger and Christoph Knill, “Causes and Conditions of Cross-national Policy
Convergence”, 12(5) Journal of European Public Policy (2005), 775-796, at 790.
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policy convergence emphasizes “the importance of resonance between
the exported ‘object’ and the cultural and institutional setting of the
potential importer”.+

Cultural differences have created serious difficulties for the implemen-
tation of cross-national projects and, more generally, the cultural factor has
been described as “the real bottleneck” in public administration reform
in Central and Eastern Europe.° Foreign advisors who fail to understand
essential cultural characteristics of the countries in which they are work-
ing may cause serious cultural shocks and policy failures."

2.3.2. Hofstede’s Five Dimensions of Culture
Geert Hofstede has developed five characteristics of culture (power dis-
tance, individualism, masculinity, uncertainty avoidance and long-term
orientation) that have a profound impact on how organizations function
and how organizational members interact.”*

There are systematic differences between Western and Eastern
European countries with regard to Hofstede’s dimensions. Countries in
the former group tend to be more egalitarian, more individualistic, more
long-term oriented and more tolerant of uncertainty than countries in
the latter.

Hofstede’s categories have been used in studies of policy transfer
and post-communist transitions. Lenschow and associates contend that
attitudes regarding power distance are likely to influence a country’s
preference for legally enforceable rules as opposed to more participatory
approaches, that the individualism versus collectivism index will impact
on market versus state dominance in the economy, and that countries
with authoritarian cultures will be hesitant in the adoption and use of
communication-based policy instruments.

A group of European and American social scientists argue that
Hofstede’s cultural dimensions affect key aspects of the transformation
processes in Eastern Europe, such as EU integration, the adoption of the
acquis communautaire and the implementation of NPM-inspired reforms.
The group observes:

49 Lenschow, Liefferink and Veenman, gp.cit. note 20, 799.

5° William N. Dunn, Katarina Staronova and Sergei Pushkarey, “Implementation: The Missing

Link”, in William N. Dunn, Katarina Staronova and Sergei Pushkarev (eds.), Implementation: The
Missing Link in Public Administration Reform in Central and Eastern Europe (NISPAcee, Bratislava,
20006), 13-25; and Attila Agh, “Public Administration in Central and Eastern Europe”, in B. Guy
Peters and Jon Pierre (eds.), Handbook of Public Administration (Sage, Thousand Oaks, 2003),
5367548.

' Birger Nerré, Steuerkultur und Steuerreform (Lit Verlag, Hamburg, 2006).

52 Geert Hofstede, Cultures and Organizations. Intercultural Cooperation and its Importance for Survival.

Software of the Mind (Harper Collins, London, 1994).

53 Lenschow, Liefferink and Veenman, op.c7z. note 20, 806 and 807.
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“[Clonsider the Uncertainty Avoidance Index. A High Uncertainty Avoidance ranking
(the Czech Republic, Poland, and Hungary) indicates that the country has low toler-
ance for uncertainty and ambiguity. This is a society that institutes laws, regulations,
and controls in order to reduce the amount of uncertainty. A Low Uncertainty Avoid-
ance ranking (United Kingdom) indicates the country has concern about ambiguity
and uncertainty and has more tolerance for a variety of opinions. This is reflected
in a society that more readily accepts change, and takes more risks. This may have
direct implications for administrative reforms and their implementation.”

2.3.3. Authoritarianism
Students of transition processes have devoted particular attention to the
level of power distance in East and Southeast European countries. The cult
of the leader was a hallmark not only of fascism but also of communism
and found expression in the unconditional acceptance of rulers like Josip
Broz Tito, Nicolae Ceausescu and Slobodan Milosevic.5

Although dictators may have disappeared, the weight of authoritarian-
ism persists. The legacy of communist authoritarianism has significantly
influenced the development of post-communist party systems and tran-
sition processes more generally. Political scientists argue that the more
repressive the communist system, the more successful the communist
successor parties and, in turn, the efforts by these parties to prevent radi-
cal changes in the state apparatus.

Decades of authoritarianism made opposition groups too weak and
disorganized to stand up to the ex-communists. In Romania and Bulgaria,
the only bond uniting the various opposition forces was resistance to
communism. As soon as the communist regimes seemed to have col-
lapsed, the democratic movements started to disintegrate. After the fall of
Nicolae Ceausescu, the lack of democratic traditions facilitated a revival
of Romanian authoritarianism.’® Well into the 1990s, leading members of
the country’s justice system have been reluctant or even afraid to make
decisions or articulate opinions that may be interpreted as criticism of
leading politicians.’

54 Katarina Staronova, Sergei Pushkarev and William N. Dunn, “Conclusions: Strengthening

Linkages Between Administrative Reforms, Implementation, and Performance”, in Dunn,
Staronova and Pushkarey, op.cit. note 50, 199-205.

55 Balazs Apor et al., The Leader Cult in Communist Dictatorship. Stalin and the Eastern Bloc (Palgrave
MacMillan, Basingstoke, 2004); Radu Cinpoes, “The Role of Authoritarianism and Totalitari-
anism in Romanian Post-Communist Nationalism”, 30 Southeastern Europe/LEurope du Sud-Est
(2003), 39-52; and Mladen Lazic, “Les obstacles sociaux et institutionells au processus de
transformation en Serbie”, 35(1-2) Revue d Ltudes Comparatives Est-Ouest (2004), 17-34.

56 Cinpoes, op.cit. note 55.

57 Monica Macovei, “Citizen and Law after Communism. Legal Culture in Romania”, 7(1) East

European Constitutional Review (1998), available at <http://www.law.nyu.edu/eecr/volynumi/
feature/legalculture.html>.
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The hegemonic Communist Parties tried to modernize their coun-
tries by decree, without much involvement of broad social strata. Because
of the top-down and occasionally draconian reform methods, society
became alienated from and felt no responsibility for political decisions.
Thus, the misconception gained ground that modernization is a fixed
and clearly defined historical end state and not a dynamic, continuously
evolving objective; that modernization should be proclaimed by those in
power, rather than developed through constant, interactive processes of
adaptation.s®

This approach to modernization has had a significant impact on the
course of post-1990 transition processes. It put the responsibility for
modernization squarely on the shoulders of the political leadership: when
the right leaders have been installed, the main obstacles to modernization
are removed. The idea that a number of complex preconditions have to be
fulfilled in order for Eastern European societies to achieve Western levels
of stability and affluence is not widely acknowledged. Thus, the distance
between these societies and those of Western Europe may actually have
increased and not decreased.”

In Serbia, the inherited hierarchic nature of decision making has
influenced and probably hampered the process of public administration
reform.® After the upheavals of 2000/2001, ministries continued to func-
tion in the old-fashioned authoritarian ways, with decision makers taking
their cue from top leaders, without whose explicit support and direction
little would happen.® In the often-protracted periods when public insti-
tutions were without effective leadership—for instance, in the months
before and after elections—work actually came to a complete standstill.
Moreover, the ‘command and control’ philosophy of ministries created
a sense of uncertainty, even fear, among the permanent staff, which was
not conducive to innovation.

2.3.4. Legacies May Influence but not Determine
Transition Outcomes
Unfavorable legacies do not necessarily present insurmountable obstacles
to reforming entrenched governmental institutions. The nature of the
previous authoritarian regime—especially if it was imposed from with-

out—may stimulate progressive thinking and an urge to break with the past
58 Harald Heppner, “Modernisierung der Politik als Strukturproblem in Siidosteuropa”, 37(3)
Osterreichische Osthefte (1995), 717-746, at 744.

59 Ibid, 745.

6o Statskonsult, gp.c7z. note 37.

1 Aleksandra Rabrenovic, “Role Perceptions of Senior Officials in the Republic of Serbia”,

unpublished manuscript (2003); and 7bid.
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and attempt a new beginning.® The sudden and unexpected breakdown
of state socialism suggests that, in some historical phases, disjuncture and
reversals may figure more prominently than legacies and continuities.

Observers argue that, in Poland, NATO used its power to shape the
interests of civil reformers so that they established democratically account-
able civilian control over the armed forces. The Polish case is interesting
because it illustrates how external influences may radically modify resilient
and long-standing domestic traditions. Ever since the partitions of Poland
during the late eighteenth century, the Polish military has been regarded
as the guardian of Polish national independence and, on the basis of this
perception, has enjoyed a uniquely autonomous position vis-2-vis the
political leadership, no matter who has been in power, whether it be the
authoritarian nationalists of the inter-war period or the post-1945 com-
munists.® Thus, NATO is seen to have neutralized a 200-year-old legacy
that withstood decades of Soviet indoctrination and hegemony.®

Some students of administrative developments in transition coun-
tries—such as Aleksandra Rabrenovic and Tony Verheijen—have viewed
arguments that political culture and lack of traditions may explain the
failure to establish impartial and professional systems of civil service across
Eastern Europe with skepticism, though they admit that these factors may
be highly significant in ex-Soviet states and, in particular, Central Asian
republics.®® According to this line of argument, “the Ottoman legacy and
‘dividing line’ theorems have often been misused in trying to explain dif-
ficulties in Southeastern Europe”.”

Attempts to work through the dark sides of the communist past (what
the Germans call ‘Vergangangenbeitsbewiiltigung) are key elements of efforts
to develop social values and attitudes that are conducive to democratic
forms of government. The ways in which the abuses of the previous re-
gimes regime have been handled vary considerably across Eastern Europe.
Whereas in East Germany and Czechoslovakia there have been detailed
investigations of Communist leaders and collaborators, Poland, Hungary
and the Balkan countries never went far down this path.®
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3. Political Leadership

It is often argued that forceful political leadership is essential to achieve
successful reforms in transition countries and, conversely, that insufficient
political demand for institutions or institutional reform is the single most
important obstacle to institutional development in poor countries.*

The stable, regulated Western democracies leave little latitude for
transformative leadership. Indeed, the very notion of democracy may not
correlate positively with strong leadership, since the success of liberal de-
mocracies consists in a reduction of the elbowroom of powerful individu-
als.”> However, the situation is clearly different in non-democratic systems
and in systems experiencing rapid and wide-ranging transitions where old
patterns of decision making have collapsed and not yet been replaced by
new sets of procedures.” These rare moments of “extraordinary politics””>
offer rich opportunities for individual actors. One of the best examples of
a groundbreaking East European leader is the Czech prime minister (and
current president), Vaclav Klaus, whose admiration for Margaret Thatcher
translated into extensive market-liberal reforms.” In Serbia, Prime Minister
Zoran Djindjic played a key role in the Western-oriented reform process
after the fall of the Milosevic regime. Some of his decisions to reform the
Serbian public administration—especially the establishment of agencies by
government decrees and not by laws—were not in line with the country’s
administrative traditions. The political opposition consistently accused
Djindjic of overstepping the limits of legality, thus modifying the picture
of a government solely dedicated to caution and gradualism (see above).
His assassination in 2003 brought the reform process to a standstill for
a long period of time.’
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By the same token, lack of political leadership may have detrimental
effects on the transition process. Leaders like Milosevic in Serbia, Tudjman
in Croatia and Meciar in Slovakia held up reform processes for several
years and isolated their countries from European developments.” Also,
leaders on lower levels who were educated and socialized under the com-
munist regimes have prevented the introduction of new, Western-inspired
methods and principles because such innovations would have made their
own experience irrelevant and, thus, been a threat to their positions and
status. Apparently, this mechanism to some extent explains the lack of
reform of higher education in Eastern Europe.’

Generally, observers seem to doubt both the ability and will of the new
political elites in parts of Eastern Europe to design and implement reforms
of the public administration. Thus, David Coombes argues that:

“The selection of new political leaders by untried and incomplete ‘democratic’

methods of election has often transferred power to those who are only too willing

both to underestimate the needs of public administration and to ignore, or aban-
don altogether, the established means of meeting those needs. Those who come
to power this way are often former dissidents, without experience of government,
or have experience limited to what was previously a kind of provincial and local
government.”7”
Foreign observers contend that, in the Balkans, politicians are inclined to
understand their jobs not as making policies but as producing symbolic
change or mere gestures and distributing patronage.”® A study of Serbian
public administration reform argues that, generally, leadership has im-
pacted negatively mainly because it has been fragmented, conflicting,
distracted by other issues and not sufficiently dedicated to questions of
public administration.”

In the post-1989/1990 era, executive political leadership in Central
and Eastern Europe has been distinctly unstable. In several countries,
the average tenure of ministers during the 1990s was less than two years.
Though the frequent changes of governments and ministers did not lead
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to u-turns in the general direction of reform policies, it has probably
slowed down efforts in the area of public administration.®

Executives, who rarely have a realistic prospect of re-election and
senior officials who—with few exceptions—do not possess permanent
tenure, face a trade-oft between spending resources on comprehensive
institutional reform and building institutions around trusted individuals.
The latter strategy can be studied in the case of institutional arrangements
tfor EU accession in both Hungary and Poland.*

Over the past 150 years, at least, the issue of the extent to which
Western models of governance should be adopted has split political elites
in countries of Eastern Europe. The argument between ‘Westerners’
and nationalists runs like a thread through Serbia’s modern history, for
instance. Recently, the conflict between the late Serbian Prime Minister,
Zoran Djindjic, and the current Prime Minister, Vojislav Kostunica, has
been interpreted as one between a Western-oriented modernizer and a
Serb traditionalist.®

4. Reform Management

The ways in which public administration reform is managed may influence
reform outcomes. We shall address three aspects of reform management:
the choice of responsible institutions; the ability to design and implement
reform policies; and the capacity to profit from foreign assistance.

4.1. The Choice of Responsible Institution

There are several possible candidates for the leading roles in the reform
effort: the ministry of the interior (Hungary and Slovenia); the ministry
of labor (the Czech Republic and Slovakia); the ministry of justice (Serbia
until 2003); the ministry of public administration (Serbia after 2004); and
separate agencies (Poland, Slovakia, Croatia and Serbia until 2004).

The choice of leading reform institution may significantly influence
the reform process and its outcomes.

Ministries of the interior tend to be conservative institutions that take
a cautious approach to reform.” Moreover, the urgency and visibility
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of police and other law enforcement issues within the portfolio of the
ministry may turn the attention of the minister away from public admin-
istration reform.®

Apparently, ministries of labor almost exclusively emphasize social
aspects of reform and, particularly, personnel issues. This choice of re-
sponsible ministry may skew the reform focus towards training and job
protection for insiders and away from the issue of reducing the number
of civil servants.®

Ministries of justice have traditionally been responsible for issues of
public administration in, znter alia, ex-Yugoslav countries. They represent
a legal—even legalistic—approach to reform. In Serbia, the Ministry
of Justice appears to have reacted to the proposals of other ministries,
checking whether these were in line with the Constitution and other
pieces of legislation, rather than challenging or taking a critical view of
the existing legal framework. Also, ministries of public administration and
other institutions carved out of the ministries of justice show a strong
legal orientation.®

The establishment of agencies for public administration reform without
any overall reorganization of the reform effort will increase the number
of public bodies involved and add to the problems of coordination. If the
agency is not given a quasi-ministerial status, it may be too weak vzs-2-vis
other actors and lose influence over policies and legislation.®” However, in
Serbia, the establishment of administrative bodies outside the ordinary
ministerial structure that were staffed with young, well-educated people
may have prevented the new bodies from being weighed down by the old
bureaucracy and, thus, actually promoted reform.*

4.2. The Capacity to Design and Implement Reforms

To be conducive to change, institutional structures must provide capabili-
ties for both policy design and policy implementation. Both capabilities
have been described as “extremely weak in central and eastern European
countries”.® Blind import of Western models—for instance, those associ-
ated with New Public Management—may lead to serious difficulties, such
as state capture, corruption and policy failures, because there are no or
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only insufficient institutional capacities to ensure proper implementation
of the imported models.?

In Serbia, the institutional structure has had adverse effects on the
reform process mainly because there are insufficient capacities for coor-
dination, cooperation, communication and policy development. Several
ministers seem to have been overwhelmed by an inhospitable administra-
tive structure and have become resigned to it. Apparently, the capacity
of the Serbian ministries responsible for managing the process of public
administration reform has been restricted by limited strategic orienta-
tion, weak internal coordination, high turnover, strong centralization of
decision-making authority and little support for the effective use of I'T."
There are, however, cross-institutional variations. In some Serbian min-
istries, internal communication—and the atmosphere more generally—is
significantly better than in others and more conducive to innovation.?”

In addition to structural deficiencies, there are conceptual impedi-
ments to reform. In the Balkans, the concept of ‘policy development’ is not
understood in the Western sense but usually as the process of technically
drafting legislation without prior analysis.” Moreover, in several countries
of the previous Eastern bloc, the discipline of public administration is not
well developed. There are few domestic experts in the field and, arguably,
no well-established professional vocabulary. Thus, the question has been
asked: “Thlow can one conduct administrative reform when there is not
even a language for it—or when the language is only foreign?”o*

4.3. The Capacity to Profit from Foreign Assistance

The argument that the nature of domestic bureaucracies influences the
ability of Eastern European countries to benefit fully from external aid
has been heard for decades. Immediately after the First World War, the
US Rockefeller Foundation tried to support the development of a modern
health care system in Czechoslovakia. One issue that was problematic for
the Foundation’s work in that country was the bureaucratic system inher-
ited from the Austro-Hungarian monarchy. Within weeks of his arrival in
Czechoslovakia, the Foundation’s representative wrote:
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“It takes weeks and sometimes many months to accomplish anything. The whole

system is bureaucratic in the extreme {...} The Minister is disposed to change the

methods but realizes that it is a difficult thing to do, as it is part of the whole state
system. It comes from the whole principle of government. All authority rests with

a very few and the system of protocol is designed to protect those who hold the

responsibility. The enormous delays in getting things done discourages men who are

really interested in their work.”?

Circumstances—like the ones described here—still seem to make it dif-
ficult for Eastern countries to benefit from foreign assistance. In Croatia
and Serbia, only half of the EU funds earmarked in 2001 for projects in
public administration were disbursed in 2004.%° The ability to assimilate
aid seems to have become increasingly weaker over the 2001-2004 period.””
One obvious interpretation of this state of affairs is that—as more com-
plex reform issues are addressed over time and the volume of assistance
grows—aid absorption becomes increasingly vulnerable to bottlenecks in
the public administration.

In Balkan countries, projects have come up against acommon feature
of the local administrative apparatus, the absence of communication and
coordination. A consultant responsible for a cross-ministerial project
reports that “experience has been mixed. In several ministries there is a
communication ‘black hole’. People do not share information. The word is
not spread.”® In ministries that have separate units for external assistance
or externally funded projects, there appears to be little communication
between these bodies and the parts of the ministry that are responsible
for forming and implementing policies. Thus, the projects may not sig-
nificantly promote domestic reforms or enhance the capacities of the
local public administration.

The noticeable centralization of the public administration as well
as the limited interaction between employees and political appointees
in recipient countries have also influenced decision making on foreign
assistance. There is a great deal of anecdotal evidence of civil servants
engaged in externally-funded projects who have been reluctant to ap-
proach their superiors in project-related matters, let alone speak their
mind in the presence of political appointees. The fact that only ministers
or the government plenary are entitled to make decisions has consider-
ably delayed projects.
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Local civil servants have been engaged in externally funded projects on
top of their ordinary workloads, which has led to a lack of dedication and
in-depth involvement in reform efforts.” High turnover among employ-
ees, often as a result of poor pay conditions, has often disrupted project
implementation and reduced effectiveness and impact.’*® Simultaneously,
lack of competence and analytical skills makes it difficult for the recipient
countries to identify their needs and, as a corollary, to secure ownership
of the assistance package.”"

However, the capacity of governmental bodies to absorb foreign aid
differs across the public service. Available evidence indicates that there
may be systematic variations vertically between administrative levels and
horizontally across policy sectors. An evaluation of the EU Phare Pro-
gramme concluded that—while most of the projects directly addressing
the central level of government performed deficiently—local government
projects scored considerably better.”** The evaluator argues that this pat-
tern may be an indication that central government institutions are more
prone to political volatility and risks than local government bodies."*3

In the Western Balkans, the progress of reforms regarding the state
apparatus, the justice sector and public administration is significantly
slower than developments in the areas of trade, energy and infrastruc-
ture.”** Arguably, this pattern is also reflected in the actual absorption of
external assistance. In Serbia, for instance, the percentage of aid actually
spent was significantly lower in the area of administrative reform than in
other sectors.” The discrepancy can be interpreted in the light of data
from other parts of the world, which indicates that support for capacity
building tends to be successful in sectors with clear goals, familiar tech-
niques, measurable results and strong lobbies pressing for reforms of the
administration.'** These features are not easily replicable, particularly not
in the area of general public administration.
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The fact that there is no direct relationship between the volume of
aid provided and the amount actually put to use—that the efficiency of
foreign assistance is dependent on domestic patterns of decision mak-
ing—is not generally recognized. Whereas the Croatian Ministry of
Foreign Affairs and European Integration has made efforts to improve
the national aid absorption capacity, other countries generally repeat the
standard complaint that overall levels of support are too low.**7

5. The Impact of External Actors

We have now demonstrated the probability that domestic conditions
significantly influence the impact of foreign involvement in transitions
processes. This conclusion may raise doubt about the actual impact of
external actors and resources on transition processes. However, there is no
professional consensus regarding the extent to which foreign governments
and international organizations may promote institutional development
in weak states. Policies are transferred across nations and cultures in a
number of ways and the effect of external involvement may depend on
the modalities of transfer.

§.1. Various Models of Policy Transfer

Colin Bennett has identified four different types of policy transfer:

—  Emulation: borrowing ideas and policies and adapting them to local
conditions;

—  Harmonization: the promotion of standardized policies through
supranational institutions like the European Union;

—  Transnational policy communities: where experts and professionals
share their expertise and information and form common patterns
of understanding; and

—  Penetration: involving the clear use of power and entailing a compul-
sion to conform.**

Migration of policy stimuli may or may not lead to policy convergence.

A recent review of the literature on this topic has identified four mecha-

nisms of convergence:

—  Imposition: convergence occurs through submission to political
demand or pressure;

—  International harmonization: convergence occurs through compliance
with international law;
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—  Regulatory competition: convergence occurs through competitive
pressure; and

—  Transnational communication: convergence occurs through transfer
of models found elsewhere or independent similar responses to
problem pressure.”*?

As indicated by these overviews, the relationship between exogenous and
domestic actors may vary considerably. It may make a huge difference if
an external model is imposed unilaterally on a country by an occupying
power or whether it is adopted voluntarily by a fully sovereign state.

The relationship between foreign actors and the transition countries
may be defined in different ways. Two factors implicitly influencing the
systematizations above may be of particular relevance: the extent of hi-
erarchy and the degree of communication. Hzerarchy indicates the extent
to which the external agent may impose solutions or priorities on the
transition country and communication the scale of contact and discussions
between the parties. Both variables may affect the extent to which foreign
models are successfully transplanted.

It is often assumed that a hierarchic relationship will not facilitate
the implementation of foreign models: institutions can be at most im-
ported, never exported, let alone imposed.”> Moreover, such relationships
clash with current global norms of sovereignty. However, arguments to
the contrary may also be heard. “New ideas are likely to travel if they
have powerful participants.” Prominent observers hold that the EU’s
reluctance to recommend specific institutional solutions to accession
countries may be dysfunctional in relation to the weak states of the Bal-
kans and suggest that the EU should take on a much more proactive role
and assume the responsibility for some of the institutional choices that
prospective member states will be forced to make.”

The efforts to introduce democracy to Japan and Germany through
military occupation are often mentioned as successful examples of coercive
transfer of governmental models. Some historians and political scientists
have contended that the British Empire—despite the destructive legacies
of colonialism—was a modernizing force, leaving behind viable systems
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of public administration in colonies held for long periods of time, such
as India and Hong Kong.™ The argument has been put forward that the
story of the British Empire is pregnant with lessons for today when, in
severe cases of failed states, the only option may be a return to a colonial
or mandate system."*

Generally, the systems of public administration in the rich Western
countries are the results of processes involving considerable amounts of
interaction and bargaining between state elites and citizens. Using the
logic of cooperation and consent, one might argue that close interac-
tion is also a precondition for policy transfer and for successful delivery
of technical assistance. Only through an open policy dialogue and free
flow of information is it possible to ensure local ownership and solutions
that suit the local context. Lack of interaction may make it difficult for a
government adopting policies from abroad to have sufficient information
on how they operate in the originating country:.

However, in periods of major ideological reorientations, it appears
that the wholesale adoption of foreign blueprints—even unadjusted to
local conditions—may be of considerable symbolic importance.”s At these
junctures, governments may have to legitimize themselves through the
establishment of direct policy links to developments in the outside world
and, thus, demonstrate that they are moving away from the discredited
legacies of the past.

By combining the two variables—hierarchy and communication—four
major types of relationships emerge: paternalism, collaboration, dominance
and disconnection.
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Table 1: Four Types of Relationships between Exogenous Actors and
Transition Governments

Extent of hierarchy
High Low

e
“ 'g High Paternalism Collaboration
o 2
®
5 £
8 g

S Low Dominance Disconnection

Source: compiled by the author

In both paternalistic and collaborative relationships, there is close contact
between exogenous actors and transition governments. However, the ex-
tent of hierarchy is markedly different. In a paternalistic relationship, the
transition government is in a subordinate position v7s-¢-vis the external
agent, whereas in a collaborative relation the parties are in principle equal.
While dominant and disconnected relationships are both distinguished by
low levels of interaction, there is a significant difference regarding the
degree of hierarchy. In a dominant relation, the external agent imposes
unilaterally and in a disconnected relationship the local party may one-
sidedly reject or accept foreign models.

Dominant relationships, which mainly exist in colonies, occupied ter-
ritories and protectorates, have frequently been seen in Eastern Europe.
However, foreign dominance has rarely provided a favorable basis for the
establishment of sustainable domestic institutions. By and large, domestic
elites—and, from time to time, local populations more generally—have
dissociated themselves from and challenged institutional legacies left by
external hegemons. Key examples are the Ottoman and Soviet Empires.

The creation of independent states on the territory of the Ottoman
Empire represented not only a breach with but also a rejection of the
political legacy left by the imperial masters.” To the elites of the new
Balkan states, the Ottoman rule was in all respects a foreign burden. More-
over, there was almost no personnel continuity in leading governmental
positions when the Islamic rulers left the Balkans. The local Christians
had been employed mostly at the lowest levels of the Ottoman public
administration and largely been excluded from the political process. Thus,
in contrast to the ex-Habsburg territories, there was only a negligible

6 Maria Todorova, Imaging the Balkans (Oxford University Press, Oxford, 1997), 170.
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number of domestic officials who had experience from or any interest in
preserving imperial institutions."’

Similarly; in several countries, communism was considered an alien im-
position. In Czechoslovakia, Poland and Hungary, the events of 1989/1990
were accompanied by strong feelings of liberation from a foreign yoke and
arguably by wishes to remake the political culture that was identified with
the foreign occupant. Thus, post-communist developmental objectives
constitute mirror images of the ‘real socialist’ state model in the sense
that the predominant features of this model are the key challenges to be
addressed in programs of state reform.”

However, as we have already noted, attempts to replace the communist
inheritance with Western models have been easier said than done. Though,
in a very general sense, communism may have lost the competition with
Western democracy and capitalism, this does not mean that the latter
have won unconditionally. People who have lived for a long time under
communist regimes may have difficulties in understanding, accepting
and internalizing norms of democracy, market economy and the rule of
law. Where norms underlying specific institutional arrangements deviate
substantially from those held by people actually working in these organi-
zations, institutionalization is precarious.” This can be seen in the ways
in which laws modeled on Western patterns are actually applied in the
new EU member states. Administrators and judges in Central and Eastern
Europe have significant difficulties with Western working methods, such
as due process, procedural safeguards and treatment of precedents, which
may seriously endanger the rule of law:™*°

‘We may expect to find collaborative relationships in, znter alia, various
assistance programs. In the model aid project, the donor and recipient
cooperate closely in defining and putting into practice the aid package.
The donor institution has few specific preferences of its own but supports
local priorities and processes.” In Eastern Europe, technical assistance
has been effective when recipients have identified the type of expertise
they need, handpicked the consultant and developed long-term working
relationships with informed oversight from aid agencies.”> However, the
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occurrence of this type of relationship—which is close to our category
of collaboration—seems to have been the exception rather than the rule
in post-1989 Eastern Europe.™

Several factors seem to restrict the extent of interaction between
local and foreign actors. As we already have seen, the capacity of post-
communist countries to define their needs and work closely with external
aid providers is limited. The foreign actors, for their part, often lack the
skills to understand the cultural context of the recipient country and seem
to be motivated less by a genuine commitment to build professionalism
in the public service than the desire to see significant political changes in
states emerging from previous dependence on the USSR.”# It has also been
argued that Western ministries and aid agencies have not given so much
attention to the situation in the Central and Eastern European countries
as to their own bureaucratic routines and internal power struggles.'

‘While policy transfers between Western states—for instance, through
transnational issue networks—may be of a non-hierarchic nature, it is less
obvious that this is the case with transfers across the East-West divide.
Scholars argue that the hierarchic or coercive character of many forms of
policy transfer remains unaccounted and even masked through the use of
apolitical language like ‘diffusion’ and ‘sharing of knowledge’ and technical
terms like ‘best practice’ and ‘power sharing’.”¢

In a disconnected relationship, external and domestic actors operate
largely independently of each other—for instance, when the latter copy
foreign models only by downloading information from the internet or
when the former implement assistance programmes without informing
or consulting with domestic governments. While the EU has tried to
establish partnerships with Eastern European authorities, the US has
systematically sought to bypass recipient governments that were seen to
be full of former communist officials.”” A lack of interaction and, arguably,
insufficient exchange of information between importers and exporters of
policies may lead to uninformed, incomplete or inappropriate adoption
of foreign models and eventually to policy failures.
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The logic of imitation implies that the ways in which new institutional
patterns are introduced differ significantly from the processes of moderni-
zation in Western countries. While in the West economic and political
institutions evolved incrementally over an extended period of time, in the
East institutions modelled on Western patterns have been introduced by
decree—almost from one day to another. This discrepancy in modes of
institution building has led Claus Offe to ask whether the “non-Western”
logic of implementation alters the content of what is being introduced,
thus resulting in a notable variance between the “original” and the “imita-
tion”.” He himself suggests that the “instrumental shortcuts” undertaken
by post-communist governments may expose these new democracies and
market systems to “dangers of opportunism, defection, erosion and op-
portunist subversion of the newly introduced rules”.>

In parts of Eastern Europe, not least in the Balkans, there is a long
history of uncritical and arguably uninformed adoption of foreign gov-
ernmental patterns. The independent states that during the nineteenth
and early twentieth centuries were established on the territory of the
collapsing Ottoman Empire attempted with varying degrees of intensity
to substitute the previous Sultanistic system of government with models
from Western Europe. For instance, in almost all Balkan states, the so-
lutions of highly contentious constitutional issues were inspired by the
Belgian constitution of 1831.”

The new systems of government were never firmly rooted in the
new states. Key problems were the lack of experience of local leaders and
the fact that their knowledge of Western governmental patterns—often
picked up during brief visits to Western Europe—was far too cursory to
allow any in-depth understanding of the systems of government which
they wanted to emulate.’ At the same time, the “countless Western aid
workers—experts of public administration, bankers, and engineers”—asked
to assist in the modernization of the Balkan countries knew very little of
the region’s historical legacies.”” The uncritical adoption of foreign gov-
ernmental patterns led to serious disturbances in state functions. Modern
systems of government could hardly function in the largely rural and il-
literate Balkans societies. Thus, Edgar Hosch argues that developmental
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aid—however much it is needed—had already been brought into disrepute
by the nineteenth century.

Although the complex relationships involved in cross-national policy
transfer hardly justify sweeping generalizations, it seems that some of
the most noticeable and successful instances of such transfer may be
tound in paternalistic relationships, particularly in the current efforts at EU
integration and in the century-long process of legal alignment across the
Habsburg Empire. Notwithstanding the substantial differences in, /nter
alia, their popular support and the types of hierarchies they represent,
some common denominators seem to exist between Brussels-centered
and Vienna-centered integration. In both cases, there is an external ac-
tor defining and enforcing institutional agendas for Central and Eastern
Europe, mainly based on legal harmonization,”* while at the same time
interpreting and paying attention to domestic demands and stimulating
professional interaction between the supranational center and the regional
periphery. Under the Habsburg Monarchy as well as the EU, the processes
of policy development have had a continuous, guasi-permanent character.
Thus, time limits matter less or take on different qualities than in other
types of policy transfer.

Arguably, the combination of hierarchy and communication—a
mixture with promises of making external influence both legitimate and
efficient—may be a key to understanding the sustainability of Habsburg
legal harmonization and the apparent success of the EU’s eastward ex-
pansion.

5.2. Habsburg Integration

The Habsburg Monarchy, with its “enlightened semi-rationality of the
state” and rule of law traditions, is considered to have significantly facili-
tated the development of “legal scholarship, public administration and
political culture more generally” across Central and Eastern Europe.
Habsburg influence on institutional development in Central and East-
ern Europe was closely linked with legal assimilation. Though the impact
of Habsburg—or, more precisely, Austrian—law may not be compared
with the worldwide influence of the 1805 Code Napoléon, it largely shaped
the development of legal systems in the independent successor states to

34 Hosch, op.cit. note 131, 63.
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the Danube Monarchy.¥” For instance, the Yugoslav law of administrative
procedure adopted in 1930 was modeled—in part, word for word—on the
Austrian Verwaltungsverfabrensgesetz (Law on Administrative Procedure) of
1925.%8 This was also the case with the corresponding legislation of Poland
and Czechoslovakia. The Czechoslovak governments of the inter-war
period kept a larger part of the imperial laws on public administration
unchanged than the republican governments of Austria.”® In 1938, the uni-
fied Austrian Civil Code, das Allgemeine Biirgerliche Gesetzbuch (ABGB) was
a source of law in most countries on the territory of the former Habsburg
Empire, the main exceptions being Slovakia*° and Hungary+'

The influence of Austrian legal patterns did not end with World
War II. The Habsburg legacy was rediscovered during communism and
continued to exert its influence during the 1990s.#> The death of Sta-
lin in 1953 and the denunciation of Stalinism at the XXth Soviet Party
Congress in 1956 allowed the Eastern European countries outside the
USSR to gradually return to their national legal traditions and to prepare
independent studies in administrative law.'# During the late 1950s and
early 1960s, several communist countries adopted laws on administrative
procedure—Czechoslovakia in 1955, Yugoslavia in 1956, Hungary in 1957
and Poland in 1960. Czechoslovakia, Yugoslavia and Poland based the
new statutes on corresponding Austrian-inspired laws from the inter-war
period."+4

Among the socialist states, Poland showed a particular attachment
to national administrative traditions.”s Whenever there was a window of
opportunity, pre-war solutions were introduced without, however, aban-
doning orthodox elements of the soviet system. Thus, for instance, in 1980,

the High Administrative Court was established. It was patterned on the
37 Slapnicka, op.cit. note 135, 36.

138 Bundesgesetz vom 21. Juli 1925 iiber das allgemeine Verwaltungsverfahren (Allgemeines Ver-

waltungsverfahrensgesetz) {Federal Law of 21 July 1925 on General Administrative Proceedings
(General Administrative Proceedings Law)l, signed 21 July 1925, Bundesgesetzblatt fiir die Republik
Osterreich {Federal Law Gazette for the Republic of Austrial (1925) No.274.

39 Slapnicka, op.cit. note 135, 42.

4% Then a part of Czechoslovakia.

41 Slapnicka, op.cit. note 13, 95.

142

Rupnik, gp.cit. note 136.
3 Andreas Bilinsky, “Das sowjetische Verwaltungsverfahren vor dem Hintergrund des Verwal-
tungsverfahrens in den iibrigen osteuropiischen Staaten”, 20(1) Jahrbuch fiir Ostrecht (1979),
4257458.

44 Ibid,

5 Hubert Izdebski, Introduction to Public Administration and Administrative Law (LIBER sp. z.0.0.,
‘Warsaw, undated).



362 Review of Central and East European Law 32 (2007)

pre-war Supreme Administrative Tribunal, which in turn was inspired by
the Austrian Administrative Court and, more generally, the Austrian idea
that the public administration should be put under judicial control.™¢

The establishment of communist rule in Yugoslavia seemed to herald
aperiod of legal discontinuity. In 1946, the new regime passed a law declar-
ing that the principles of civil law in force before 6 April 1941 (the date of
the German invasion of Yugoslavia) were no longer effective. However,
in 1951, the Yugoslav Supreme Court ruled that the courts could not base
their decisions on the presumption that pre-war legislation was no longer
valid. This had to be resolved on a case-by-case basis. In wide areas where
there had been no new codifications, the ABGB was still valid. Key parts
of the Yugoslav Civil Code, adopted in 1960/1961, were direct translations
of Austrian legislation.

‘What can account for this process of legal harmonization, which was
in no way self-evident? Immediately after 1918, influential politicians in
the new states that had been carved out of the territory of the Austro-
Hungarian Empire advocated a policy of ‘de-austrian-ization’ (Entdster-
reicherung). Although French legal models—and, in the former Kingdom
of Serbia, domestic traditions—were advocated as attractive alternatives
to Austrian patterns, the latter largely prevailed. Several factors related
to our two variables—hierarchy and communication—might have con-
tributed to this result.

5.2.1. Hierarchy
On the eve of the dissolution of the Danube Monarchy, Austrian legal
arrangements were overwhelmingly present in the soon-to-be successor
states. In Bohemia, Moravia, Galicia, Bukowina and the parts of Yugosla-
via that until 1918 had been directly administered by Austria—Slovenia
and parts of present-day Croatia (Dalmatia)¥—Austrian law applied. A
combination of Austrian and Hungarian law was found in the rest of cur-
rent Croatia;'#* and in Bosnia and Herzegovina'¥ a modified version of
Austrian law applied. Even in the Kingdom of Serbia, which had never
been a part of the Austro-Hungarian Empire, Austrian models had been
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adopted long before the country joined Yugoslavia."° In the states that
were established on the territory of the Danube Monarchy after the First
World War, there was a fear that attempts to replace the established le-
gal order with a new one would create chaos and instability. Continuity
seemed a safer and more attractive course of action than innovation, let
alone experimentation.

5.2.2. Communication

The ABGB adopted in 1811 was no imperial Dzktat. It was the result of
thorough preparation that included representatives of various parts of
the extensive Empire and also paid heed to the rich variety of local tra-
ditions and practices. Partly for this reason, legal experts in the Austro-
Hungarian successor states generally praised the quality of the ABGB.*'
Representatives of all Habsburg lands took part, not only in the formal
adoption of the civil code but also in the extensive preparatory process.’*
A key objective was to compare and contrast all provincial laws and to
preserve those that were most useful.” In 1904, when the ABGB was to
be revised, Polish and Czech experts were appointed as members of the
six man preparatory committee.”*

Though the German language version of the ABGB was considered
the original or basic text, the Code was available in the different languages
of the Empire. After 1849, new legal texts were regularly presented in ten
languages—for instance, in two varieties of Serbian: one with Cyrillic, the
other with Latin script.

The last decades of the Austro-Hungarian Empire saw a rich, mul-
tilingual literature on a variety of legal questions.”” These writings sig-
nificantly influenced judicial thinking all over the Empire and became
key sources of inspiration for legal experts in the post-1918 Central and
Eastern European states.”s

Representatives of all Habsburg lands found employment in impe-
rial institutions, such as the Supreme Court, the Administrative Court
and the ministries. After the collapse of the Danube Monarchy, members
of the judicial and administrative elite in the Habsburg successor states
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were often recruited from senior positions in the imperial institutions.
Leading members of the Imperial Administrative Court became leaders
of corresponding institutions in their new home countries. A former Sen-
atsprisident of the Administrative Court in Vienna was appointed Minister
of Justice of Czechoslovakia. Arguably, the establishment of new ministries
in Prague in 1918/1919 could hardly have been possible without extensive
involvement by Czech officials from Vienna.”’

Yugoslav, Czech and Polish legal experts—with experience from the
Austro-Hungarian court system—played key roles in the development of
the domestic legal system. Generally, the administrative elites in the new
Central and Eastern European states had studied at Austrian universi-
ties. Even after the collapse of the Habsburg Empire, universities outside
Austria (Ljubljana, Brno and Bratislava) remained centers for the study
of Austrian law."s®

Given the strong professional and personnel linkages between the
previous imperial institutions and corresponding bodies in the new Eastern
and Central European countries, it is no wonder that the administrative
practice of these states reflected patterns developed in the ministries in
Vienna and, more generally, the bureaucratically correct but liberal Aus-
trian administrative traditions.’®

5.3. The EU Accession Process

Several scholars argue that the process of European integration has
contributed significantly to the post 1989/1990 process of democratiza-
tion and introduction of market economies across Central and Eastern
Europe.’® The EU is considered to have done far more to expedite the
transition process than the other external actors and their aid packages
taken together."®"

Regarding the reduction of national sovereignty involved in the ac-
cession process, David Coombes observes:

ndamental paradox of technical assistance in a post-communist context 1s that

“[Alfund  paradox of technical assi inap i is th
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effects as accession. On the face of it, we should expect the purported advantages of
state sovereignty, which is enshrined in the UN charter, championed by the donor
countries themselves, and much sought-after by the beneficiaries of international aid,
to be better safeguarded, even enhanced through conventional technical assistance,
especially by way of UN agencies, including the IMF and World Bank. Accession to
the EU is often viewed, in contrast, as a threat to sovereignty and risk to its associ-
ated benefits. Yet, the whole history of European integration, and its enlargement,
suggests that it has proved to be a uniquely successful means of assisting not only
post-communist, but also post-authoritarian and post-fascist states to achieve a
peaceful transition compatible with both economic development and democracy
[...} Is it, therefore, better to align expectations with the real capacity of political
institutions, even at the expense of ceding some sovereignty, than to equate successful
development with unqualified national autonomy and self-sufficiency?”**
The combination of high levels of both hierarchy and communication
characterizing the EU accession process largely corresponds to the EU
policy dualism of conditionality and socialization. It is widely held that,
during the recent round of enlargement, the EU increasingly combined
both policies to promote reforms in the candidate countries.’

§.3.1. Hierarchy™

The EU’s most powerful conditionality tool is access to different stages in
the accession process, particularly achieving candidate status and starting
negotiations. As Bernard Steunenberg and Antoaneta Dimitrova observe,
by means of breaking the accession process into multiple phases and
making the access to each new phase contingent upon the fulfillment of a
series of conditions, the EU has aimed at preventing the candidate states
from halting their reform efforts by increasing the uncertainty about the
final date of accession.'s

On the candidates’ side, the perceived benefits of joining the EU
provide strong incentives to meet the EU requirements. The EU agenda
for institutional change is far more extensive than was the case in previous
Western accessions. Whereas in Western Europe EU adjustment has been
along-term process, in Eastern Europe the time frame is more compressed.
Among the applicants, only Poland was in a position to bargain forcefully
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because the country’s size and geopolitical importance prevented the EU
from excluding the country from the first group of accessions.

5.3.2. Communication

The EU has at its disposal a number of instruments to socialize applicant
countries into the normative framework of the union and help them adapt
domestic institutions and decision-making patterns to EU requirements.
The EU can influence policy and institutional development through
screening and ranking the applicants’ overall progress, benchmarking in
particular areas and providing examples of best practice that the appli-
cants can seek to emulate. EU officials not only negotiate with candidate
countries but, also, seek to stimulate domestic debates in areas that are
central to the accession process, such as democracy, human rights and the
need to cooperate with nongovernmental organizations.™

The EU is the largest external source of aid for the accession countries.
For instance, the Phare'?” Programme covered the ten countries joining the
EU in 2004. In institution building—to which some 30% of the program
was targeted—Phare’s emphasis was on developing the applicants’ capacity
to implement EU legislation and prepare for participation in EU policies.
In addition, the EU provides advice through twinning arrangements aimed
at helping accession countries to adapt their administrative and political
institutions to comply with membership requirements by learning from
member state experiences.

The eftect of the EU’s instruments of communication vzs-2-vis Cen-
tral and Eastern European countries appears to be closely linked to the
hierarchic setting into which they are embedded. Thus, the evaluation of
the Phare program found that the impact of EU assistance was highest in
areas where the support was acquis-oriented—that is, when it addressed
issues where there was a distinct normative hierarchy'*® The impact was
lower in areas where there was no such framework, for instance in general
public administration reform. Conceivably, aid and other forms of com-
munication would in themselves be insufficient to stimulate the extent of
change that has been brought about by the EU integration process.

Studies of the EU’s European Neighbourhood Policy (ENP) may lend

some support to this argument.'® Broadly speaking, the ENP is a copy
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of the EU enlargement policies without the membership carrot. In our
terminology, it may be said to include communication but not hierarchy.
Given this discrepancy, the question has been raised as to whether the
ENP can promote domestic political reforms—whether it provides the EU
with a strong enough position to make local politicians ask their people
to suffer under painful deprivations."”°

5.4. Still Room for National Variations

A common feature of both Habsburg- and EU-centered integration is the
focus on legal harmonization. Thus, these supranational entities largely
influence the structure and processes of domestic public administrations
in indirect ways, ze., through the need of governments to have sufficient
administrative capacity for law enforcement in particular fields.

The Commission practice of dedicating its pre-accession assistance
to institution building in the candidate countries almost exclusively as
sectoral assistance indicates that the main priority of the EU remains the
readiness of the candidate states to implement the @cquzs in sectoral areas.
EU requirements may, therefore, have more influence on the substance
of civil service development in particular policy fields than on the level of
priority accorded to public administration reform in general.”

The fact that key aspects of public administration are not regulated
by EU legislation, that there is no separate acquis for administrative
issues, leaves ample room for local traditions and initiatives in public
administration reform. Thus, the accession process did not lead to insti-
tutional convergence, to the development of a particular post-communist
administrative pattern among the new member states. There were dis-
tinct cross-national differences in the development of systems of public
administration—for instance, between Poland and Hungary.'”* Before the
Second World War, Central and Eastern European states had German or
French-influenced models of public administration. These pre-communist
traditions were revitalized during the accession process and used as points
of reference for reform of the state apparatus.’

Thus, the situation in Eastern Europe appears similar to the one
observed in the West. A common challenge for all member governments
is to find “translator devices” so that business emanating from the EU
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can be absorbed into the domestic pattern of governance, complete with
its own institutional and cultural vernacular.”

6. Conclusions

In this article, we have studied how key characteristics of governments
of Central and Eastern European states affect the extent to which these
countries are penetrated by outside influence or profit from external as-
sistance in the area of public administration. Moreover, we have examined
how policies may be transferred across nations and cultures in different
ways and how various modalities of transfer may shape the impact of
foreign involvement.

‘We have demonstrated that domestic conditions significantly influ-
ence the impact of foreign involvement in transition processes. When
adapting to foreign models or international trends, local actors tend to be
oriented towards the preexisting repertoire of organizational and decision-
making patterns. Thus, it may be expected that external models will meet
with local resistance and that policies will retain distinctly national traits.
Moreover, administrative bottlenecks, centralization of authority and lack
of communication among local decision makers have made it difficult for
Eastern European countries to benefit from foreign assistance.

Our observations on the centrality of domestic conditions may raise
doubts about the impact of external actors and resources on transition
processes. However, there is no professional consensus regarding the ex-
tent to which foreign governments and international organizations may
promote institutional development in weak states. Policies are transferred
across nations and cultures in a number of ways and the effect of external
involvement may depend on the modalities of transfer.

The extent of hierarchy and communication between exogenous and
domestic actors may help us to identify various types of policy transfer.
Hierarchy indicates the extent to which the external agent may impose
solutions or priorities on the transition country and communication the
scale of contact and discussions between the parties. By combining the
two variables, four major types of relationships emerge: paternalism, col-
laboration, dominance and disconnection.

On the basis of the available evidence, it seems that dominant and
disconnected and even collaborative relationships have rarely provided
favorable bases for the establishment of sustainable institutions. While
collaborative forms of policy transfer may have been effective, this type
of relationship has been difficult to realize in practice.
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Some of the most noticeable and successful instances of cross-national
policy transfer seem to be found in paternalistic relationships, particularly
in the current efforts at EU integration and in the century-long process
of legal alignment across the Habsburg Empire. Notwithstanding the
substantial differences in, inter alia, their ends and means and popular
support, some common denominators seem to exist between Brussels-
centered and Vienna-centered integration. In both cases, there is an
external actor defining and enforcing institutional agendas for Central
and Eastern Europe while, at the same time, interpreting and paying
attention to domestic demands and stimulating professional interaction
between the supranational centre and the regional periphery. Arguably,
the combination of hierarchy and communication, a mixture with prom-
ises of making external influence both legitimate and efficient, may be a
key to understanding the sustainability of Habsburg integration and the
apparent success of the EU’s eastward expansion.

A common feature of both Habsburg-and EU-centered integration is
the focus onlegal harmonization. Thus, these supranational entities largely
influence the structure and processes of domestic public administrations
in indirect ways, ze., through the need of governments to have sufficient
administrative capacity for law enforcement in particular fields. The fact
that day-to-day key aspects of public administration are not regulated by
EU legislation, that there is no separate acquis for administrative issues,
leaves ample room for local traditions and initiatives in public adminis-
tration reform.



