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Introduction

The Norwegian public sector acquires IT products and services for substantial amounts every year, and has a need for cost effectiveness and safety during the purchasing process as well as after the purchase is made. As one of several means to meet this need, Statskonsult has formed a collection of standard agreement forms for various kinds of acquisitions. This collection is published as The Government’s Standard Agreement Forms.

Four of these forms are related to the acquisition of information technology. There is one large and one small agreement form for purchases, and two corresponding large and small forms for maintenance and service. In addition there is one agreement form for consultant assistance and one form for consultant assignments. The large agreements for purchases and for maintenance and service are available in English. 

The origin of Statskonsult’s Standard Agreement Forms can be traced back to the middle of the seventies, and the forms have been extended to cover new areas since then. They are continually revised, on the basis of experience and developments within technology, markets, practice and law. The forms constitute a platform for common norms, methods and procedures related to public acquisitions of technology, which are increasingly important to the society.

Statskonsult is only authorised to render guidance and advice, and the standard agreement forms are therefore not compulsory for state acquisitions. Reference is however made to «Rules for the use of various kinds of agreements etc. in state purchases» by the Ministry of Trade and Industry (Nærings- og handelsdepartementet) and the comments to these rules, where it is stated that: «It is presupposes that agreement forms/documents which are drawn up by Statskonsult, the Directorate of Public Management, are applied with respect to EDP-acquisitions».

Statskonsult’s Standard Agreement Form is based on Norwegian law and Norwegian legal traditions. The translation from Norwegian is, with a few exceptions, as direct as possible. The users of this agreement should be aware of the problems this might lead to when the agreement is used under different jurisdictions. 

The original Norwegian version was published by Statskonsult in 1995. The main difference from the Norwegian original is that some of the most important definition are collected and added in a separate clause 0. (The Norwegian form does not contain any equivalent clause 0).

As a general principle the translation is kept in line with British rather than with American legal terms and language.

The Agreement is translated from Norwegian by attorney Lars Jakob Blanck of Nyborg & Blanck with valuable assistance and help from attorney Ranald Robertson of Taylor Joynson Garrett in London. 

Adviser Amund Eriksen of the Department of Trade and Industry has also participated in the translation process along with Special Adviser Erik Bollestad and Adviser Michal Wiik Johansen of Statskonsult. 

Oslo, August 1998

Jon Blaalid

Director general
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Agreement regarding IT-acquisitions

Agreement regarding purchase, licensing and other performances between:

	     


(herein referred to as the Customer)

	     


(herein referred to as the Vendor)

For the Customer:
For the Vendor:

_________________________
____________________________

_________________________
____________________________

(Date, signature, title)
(Date, signature, title)

This agreement has been executed in       counterparts,       of which are to be retained by each of the parties.

Delivery and installation site(s)

(Street address, entrance, floor, etc.)

	     


Written inquiries
All written inquiries concerning this agreement shall be addressed as follows:

To the Customer:
To the Vendor:

	     
	
	     


Contact persons (name, phone, e-mail)

For the Customer:
For the Vendor:

	     
	
	     


0 Definitions

In this Agreement the following terms shall be interpreted as follows, when spelled with initial capital letter:

The term «Customer» means the entity that is identified as Customer on the signature page of the Agreement.

The term «Vendor» means the entity which is identified as Vendor on the signature page of the Agreement.

The term «Agreement» means the entire agreement between the parties including General Terms and the Appendices which are selected according to table 1 of this agreement, as interpreted according to clause 15.4 of the General Terms.

The term «General Terms» means the terms of this contracting document, exclusive of its Appendices.

The term «Clause», if no reference is made to a specific Appendix or other document, a section of the General Terms.

The term «Appendix» means an appendix to this Agreement, which is selected according to table 1 of the General Terms.

The term «Attachment» means an attachment to an Appendix.

The term «Installation Date» is defined in Clause 1.2 h.

The term «Acceptance Period» is defined in Clause 1.3 a.

The term «Acceptance Date» is defined in Clause 1.3 c.

The term «Warranty Period» is defined in Clause 3.

The term «Working Day» means Monday through Friday, except Norwegian holidays and Norwegian official celebration days such as 1 and 17 May. Christmas Eve and New Year’s Eve are not working days.

1 Scope of the agreement

1.1 Purpose, responsibilities, requirements and obligations

1.1 a The scope of the Agreement

In order to meet the Customer’s purposes with the acquisition, this Agreement states the obligations and requirements which the parties have negotiated and specified further in the Appendices. A list of the Appendices is given below. Further specifics appear from the particular Appendix.

The column for YES in table 1 is checked off in the event that the specified Appendix or the specified performance is part of the Agreement. Correspondingly, the column for NO is checked off in the event that the specified performance or appendix is not included in the Agreement, or is not explicitly specified.

	All columns shall be checked off:
	Yes
	No

	Appendix 1:
The Customer’s purpose and requirements
	
	

	Appendix 2:
The Vendor’s specification of the solution and conditions for the delivery
	
	

	Appendix 3:
Specification of equipment
	
	

	Appendix 4:
Specification of programs
	
	

	Appendix 5:
Specification of training, documentation an other performances
	
	

	Appendix 6:
Progress and time schedule
	
	

	Appendix 7:
Acceptance Period
	
	

	Appendix 8:
Summary of prices and terms of payment
	
	

	Appendix 9:
Supplementary part-deliveries and/or additional purchases
	
	

	Appendix 10:
Catalogue of amendments to the General Terms in the Agreement
	
	

	Appendix 11:
Amendments and addenda which are made after the Agreement has been concluded
	
	

	Other appendices:      
	
	

	     
	
	


Table 1: Summary of Appendices

1.1 b The Customer’s responsibility for clarity towards the Vendor

The Customer is responsible for having expressed his purpose for the acquisition and his needs and requirements clearly, as a basis for the Vendor’s performances.

1.1 c The Vendor’s responsibility for his performances

The Vendor is responsible for ensuring that his performances conform to the purposes, requirements and specifications which are covered by this Agreement. It is the Vendor’s responsibility to ensure that his performances operates as an entire system.

In the event that deliveries according to this Agreement are intended for use together with previously installed equipment and/or programs at the Customer’s premises, then the Customer himself shall provide for upgrading of said equipment and/or program, as well as other preparations which are necessary for said equipment and/or programs to function together with the deliveries according to this Agreement.

1.1 d Amendments and priority in the event of inconsistencies

Amendments to the General Terms of this Agreement shall be made in Appendix 10, except for amendments which are referred to other Appendices by the General Terms. Amendments which do not appear in the relevant Appendix shall yield to the General Terms.

In the event that there are contradictions between the Appendices, Appendix 1 shall take precedence over the other Appendices.

Any discrepancies between the Customer’s requirements (Appendix 1) and the Vendor’s specifications of the solution (Appendix 2), must be explicitly expressed in the specifications of the solution. The Customer’s requirements take precedence over the Vendor’s specifications of the solution, in the event that the latter contains discrepancies which are not explicitly specified therein.

1.2 Period of preparation for installation and delivery

1.2 a Security clearance in due time

The Customer shall apply for security clearance for the Vendor’s personnel to the extent this is necessary for the Vendor’s fulfilment of the Agreement.

1.2 b Forwarding of documentation, information obligations, etc.

Agreed documentation, cf. Appendix 5, shall be delivered without undue delay upon signature of the Agreement and within the deadline according to Appendix 6 at the latest, in order to enable the Customer to prepare the site for the Vendor’s installation activities as well as to prepare his organisation for that Acceptance Period (cf. Clause 1.3 a).

The Vendor shall provide the Customer with adequate information on all matters which may be related to a successful preparation for the installation and operation of the system. Unless otherwise is stipulated, information shall be provided on any requirements which might exist with regard to telecommunications, calculation of power supply, arrangement of power circuits, ensuring of operational reliability, safeguarding against loss of data or damage to the system in the event of power failure, safeguarding against unauthorised access to the system, and other specific conditions for this procurement which might not be apparent from the installation instructions or corresponding documents.

1.2 c Training

Unless otherwise agreed in Appendix 5, the agreed training of the Customer’s personnel shall be carried out before the Customer takes the system into use, usually as close to the commencement of the Acceptance Period (cf. Clause 1.3 a) as possible. The specific dates are stated in Appendix 6.

1.2 d Installation requirements

The Customer shall, on his own account, fit out the premises where the equipment is to be installed and provide for power supply, cooling and ventilation systems, and other installations which are prescribed for in the Vendor’s installation instructions or corresponding documents. The Vendor shall guide the Customer with respect to building or refurnishing of the premises for the operation of the system.

1.2 e Responsibility for installation preparations

The Customer is responsible for ensuring that the necessary preparations according to the Vendor’s installation instructions are completed as agreed upon according to Clause f below.

The Customer has no responsibility for delays of the preparations which are due to errors or defects with respect to the Vendor’s installation, instructions, guidance, information obligations or other follow-up of the work which is agreed upon.

1.2 f Deadline for installation preparations. The Vendor’s final inspection

The installation preparations shall normally be completed in due time prior to the agreed date for the commencement of the installation, and at the latest by the deadline which is prescribed in Appendix 6.

The Vendor shall then undertake a final inspection of the site. Errors and defects which are identified at the inspection shall be corrected by the Customer within the agreed date for the commencement of the installation, cf. Appendix 6.

1.2 g The Vendor’s approval of the site

Following the Vendor’s inspection and written approval of the site, the Customer has no responsibility for any delays of the installation or approval of the equipment which are due to errors or defects in the fitting out of the site etc. which ought to have been detected by a thorough inspection by the Vendor.

The Vendor’s inspection shall nevertheless not be regarded as approval of the power supply as being in accordance with the regulations, or as signifying that the air conditioning system corresponds to its specifications, unless this is included in the Vendor’s performance obligations.

1.2 h Installation and Installation Date

The Vendor shall be responsible for the installation and completion of equipment and programs in such a way that they function as an entire system according to the requirements and specifications set out in this Agreement. Written notification shall be given to the Customer stating that the installation has been completed and that the system is ready for use by the date laid down in Appendix 6. The first Working Day after the Customer’s receipt of said notice shall be regarded as installation date.

1.3 Acceptance Period and Acceptance Date

1.3 a The Customer’s obligation and right to examine the Vendor’s performance

The Customer shall during an Acceptance Period of 3 (three) months or other time period agreed in Appendix 7, examine the performance of the system. The Acceptance Period commences upon the Customer’s receipt of the Vendor’s written notice stating that the equipment and programs are completed according to Clause 1.2 h.

The Customer’s examination procedures shall, in addition to physical counting and control, be carried out on the presumption of ordinary, daily operations and activities. The Customer may choose to examine technical and/or operational qualities according to methods deemed appropriate by the Customer, in the light of the requirements according to Appendix 1 or in other Appendices. Further specification of the content of the Acceptance Period, including specific provisions for examinations and tests, is provided for in Appendix 7. Possible subsequent partial deliveries shall, unless otherwise agreed upon in Appendix 7, be subject to a corresponding procedure and Acceptance Period as prescribed herein.

1.3 b Handling of errors and defects

In the event that the Customer, during the Acceptance Period if (Clause a) wants to claim that the deliverables do not comply with what is agreed upon, this must be done by written notification to the Vendor. This notification, and a written statement explaining why the performance cannot be approved, must be sent to the Vendor without undue delay.

The Vendor must, as soon as possible, rectify the identified errors and defects.

Reference is made to Clause 10 regarding delays and inter alia notification in the event that the agreed Acceptance Date according to Clause c below cannot be met.

1.3 c Active (or possibly passive) Acceptance, Acceptance Date

The Customer shall, before the expiry of the Acceptance Period, inform the Vendor about the result of his examinations and as to whether the Vendor’s performances is considered to be completed or fulfilled according to the Agreement. If this is not done before the expiry of the Acceptance Period, the deliverables shall however nevertheless be deemed to be accepted and delivered as agreed upon. The Customer is not entitled to deny acceptance of the deliverables on the grounds of minor defaults which do not have any substantial impact on the Customer’s use of the system. The Vendor shall however in any event remedy notified defaults as soon as possible.

The first Working Day following the forwarding of the Customer’s notice, is to be regarded as Acceptance Date.

1.3 d Commencement of warranty and right to complain

Commencing on the Acceptance Date (cf. Clause C) the Customer benefits from the warranty according to Clause 3, as well as the right to complain according to Clause 9.2 a.

In the event that defects, which ought to have been discovered in the course of the Acceptance Period (see Clause a), are notified after the expiry of said period, the Vendor may claim compensation for extra costs and expenses which are sustained because of the Customer’s late notification, cf. Clause 3.2 and 9.2 d.

2 Payment

2.1 Payment specifics and totals

The purchase price for equipment, payment for program licences, and payments for other deliverables are specified in the respective Appendices to this Agreement.

The payments include the Vendor’s expenses with respect to transport and transport insurance of equipment, programs and documentation, from the production site, storage, or previous site of operation, as well as customs, value added taxes, or other charges which the Norwegian state or municipalities may levy on the deliveries. This also includes insurance expenses until the risk for accidental damage passes to the Customer according to Clause 7.

2.2 Terms of payment

Payment shall be made within 30 days from invoice.

Date, place, method of payment, and eventual other terms of payment are specified in Appendix 8.

2.3 Price adjustments

Currency fluctuations that influence costs which are related to the Vendor’s deliverables, may be claimed as a ground for price adjustments upon written notice to the Customer 1 (one) month in advance. In the event that prices have been increased due to increased currency rates, and the said currency rates fall again, the Vendor is obliged to reduce the increased prices correspondingly regardless of any claim in this respect from the Customer.

The Vendor is entitled to additional payment in the event that Norwegian customs or taxes are increased during the time period between the date of signature of the Agreement and the Acceptance Date (cf. Clause 1.3 c).

Other provisions regarding price changes may be agreed upon in Appendix 8.

2.4 On demand guarantee

2.4 a Advance payment

In the event of advance payment, the Vendor shall provide a corresponding on demand guarantee issued by a Norwegian bank or other authorised financial institution.

2.4 b Performance guarantee

If the Customer so demands before the Agreement is entered into, the Vendor shall provide guarantee for his fulfilment of the Agreement as prescribed in Appendix 8, limited to ten percent of the total remuneration. This guarantee expires on Acceptance Date (cf. Clause 1.3 c.).

2.4 c Costs

Costs incurred in connection with establishing the said guarantees shall be the responsibility of the Vendor.

3 Warranty period

3.1 Scope of warranty

Subject to the Customer operating the system in a normal manner and with due care, the Vendor shall during the Warranty Period and at no additional cost rectify errors and defects, replace defective parts of the equipment and rectify errors in the programs which are supplied under this Agreement. The Warranty Period is 2 (two) years for equipment and 1 (one) year for programs, both from the Acceptance Date (cf. Clause 1.3 c). This warranty covers all materials and workmanship, except what occurs through usual wear and tear of consumables. Reference is made to Clause 9 regarding defects, which also applies to the Warranty Period except for Clause 9.2 a which requires that the defect, or the cause of the defect, must be assumed to have existed on the Acceptance Date.

3.2 Level of performance

Maintenance and service obligations which exceed the Vendor’s warranty obligations shall be specified and priced in a separate Agreement, which shall be based upon the Government standard agreement form for maintenance and service.

In the event that a separate maintenance and services agreement is not entered into, specifics regarding the Vendor’s obligations during the Warranty Period shall be as agreed in Appendix 5 to this purchase Agreement.

Unless otherwise agreed, the Vendor shall remedy errors and defects without undue delay upon receipt of the Customer’s notice.

3.3 Additional payments

Reference is made to inter alia Clause 9.2 regarding the possibility for the Vendor to claim payment for extra costs and expenses due to late notice by the Customer (see Clause 9.2 d cf. Clause 1.3 d).

The Vendor shall, in the event that errors or defects are caused by negligence on the Customer’s side, render the same services as agreed above against payment according to the Vendor’s standard list prices, unless other prices are agreed upon.

4 Cooperation issues and obligations

4.1 Meetings

Each party may, at 3 (three) days notice, summon the other party to meet to discuss the contractual relationship and the fulfilment of the Agreement.

4.2 Amendments and addenda to the Agreement

In the event that the Customer, after the Agreement has been concluded, needs to amend the requirements (cf. Inter alia Appendix 1) in such a way that the nature or scope of the performances deviates from what was agreed at the time the Agreement was entered into, the Vendor is, upon his eventual acceptance of said amendments, entitled to demand changes in remuneration and/or time schedules to the extent this is caused by the Customer’s request for amendment.

Demands for changed remuneration and/or time schedules should be made at the same time as the amended requirements, performances or activities are accepted and no later than 30 (thirty) days from the date of the Vendor’s acceptance of the amended requirements.

Amendments and addenda to the Agreement shall be made in writing and must be signed by personnel who are authorised to represent each of the parties.

Agreements regarding additional performances and/or additions to equipment or programs may be concluded by using Appendix 9, supplementary partdeliveries and/or additional purchases, or Appendix 5. This shall not apply, however, in the event that the Vendor provides documentary evidence showing changes in conditions which make it necessary to negotiate a completely new Agreement.

A current list of subsequent amendments and addenda to the Agreement shall be kept as Appendix 11 to the Agreement.

4.3 Cooperation

The Customer shall co-operate in order to make it possible for the Vendor to fulfil his obligations according to the Agreement.

4.4 Right to maintenance and service agreement

The Customer shall have the right to enter into a maintenance and service agreement with the Vendor, or with a third party which according to further agreement is able to perform this on the Vendor’s behalf. Such an agreement should preferably be entered into at the same time as this Agreement. The Vendor is in any event obliged to enter into such an agreement at the Customer’s request, during the first 5 (five) years following the expiry of the Acceptance Period (see Clause 3.1).

The Customer may demand the maintenance and service agreement to be renewed so that it is effective for at least 5 (five) years following the expiry of the Acceptance Period.

During this period, the Vendor is obliged to maintain competent staff and facilities which will enable him to fulfil his maintenance and service obligations.

The maintenance and service agreement shall be formed on the basis of the Government’s standard agreement forms.

4.5 Equipment improvements

The Vendor shall, as soon as possible, provide information and offers to the Customer with respect to improvements, add-ons, and replacement of delivered equipment with improved models, with corresponding documentation (to the extent this is not covered by a valid maintenance agreement between the parties).

4.6 Program versions and new programs

The Vendor has a corresponding obligation, as soon as it is reasonable, to provide information and offers regarding new program versions and new programs of interest to the Customer, as well as improvements of delivered programs. In addition, the Vendor shall offer documentation which makes it possible for the Customer to take new items and improvements into operational use (to the extent this is not covered by a valid service agreement between the parties).

The price for delivery of new versions to delivered programs shall only cover improvements of the program.

In the event that new program versions require upgrading of equipment which is delivered according to this Agreement, the Vendor shall, to the extent this is possible, fully inform the Customer of increased storage and computing capacity which is needed due to the Vendor’s delivery. The Customer may choose not to receive the new program version, unless the Vendor covers the incurred costs including upgrading of the equipment.

In the event that the Customer takes the initiative to implement new program versions due to his own needs, the Customer shall cover necessary upgrading on his own account.

4.7 Cooperation with third parties

The Vendor undertakes to cooperate with third parties to the extent that the Customer deems this necessary in order to carry out activities according to this Agreement. The extent of and remuneration for such co-operation shall be further agreed upon in Appendix 5. In this event the Vendor is obliged to act impartially and in consultation with the Customer.

The Vendor shall nevertheless be relieved of his obligation according to this Clause, if he demonstrates that such co-operation with third parties would adversely effect his relationship with existing subcontractors or business connections.

5 Confidentiality

5.1 Confidentiality undertakings for the Vendor’s personnel

The confidentiality provisions of the Public Administration Act (of 10. February 1967) apply to the personnel of the Vendor, who are also obliged to comply with any other confidentiality provisions which at any time applies to the Customer’s personnel.

The Customer may demand that the Vendor only engages personnel who have obtained security clearance by the Customer or the competent Norwegian authorities (cf. Clause 1.2 a).

5.2 Confidentiality undertakings for the Customer’s own staff and for third parties

If the Vendor so requests, the Customer shall impose confidentiality obligations on his own staff regarding construction principles and design and details of equipment and/or program.

Others who are granted access to the Customer’s system, may be allowed access to information which is necessary for correct and efficient operation of equipment and/or program. This does not apply to information which is subject to secrecy according to this Agreement.

If it is necessary however, that the parties concerned be given access to such confidential information for correct and effective use of the equipment and/or program, adaptation or rectification of faults in program, etc., the Customer shall impose the same confidentiality measures on the parties concerned as to his own staff.

6 Transfer of title and licens

6.1 Title to equipment

Equipment which is delivered according to this Agreement becomes the property of the Customer from and including Installation Date (cf. Clause 1.2 h). The transfer of title implies that the Customer acquires full de facto and legal rights to the equipment, as limited in this Agreement and its Appendices or in agreement regarding maintenance and service.

In the event that title to the equipment shall not pass over to the Customer until payment has been made, this shall be agreed upon in Appendix 8.

6.2 Program licences

6.2 a General limitations

The Customer is granted a limited right to use the programs which are specified in Appendix 4. The further content of this licence follows from Clause b to and including Clause g below. The Customer’s limited licence does not otherwise affect the Vendor’s ownership of the copyright to the program.

The Vendor is responsible for the Customer being granted the agreed program licence, and for ensuring that it can be utilized without infringing copyrights or other rights of any third party.

As to remuneration for program licences, reference is made to Appendices 4 and 8.

6.2 b Site/equipment for utilization of the licence

The Customer may use the program specified in Appendix 4 in conjunction with the equipment specified in Appendix 3, and on the Customer’s other existing equipment at the time the Agreement is concluded if this is mentioned in Appendix 1 (the Customer’s requirements) or in Appendix 4 (specification of programs). The Customer may alternatively, after notification, use the program at another of the Customer’s computer facilities, unless otherwise agreed in Appendix 4.

What is meant by the term Customer must be clearly described at the address and signature page of this Agreement.

6.2 c Copying

The Customer may reproduce as many copies of the program as is deemed necessary to fulfil the objective of the Agreement but only to the extent that this is implied by normal routines for operation and security.

6.2 d Possible use of back-up copies

The Customer may use back-up copies when other ordinary copies are not available. This also applies to other equipment than to which the licence is limited according to Clause b. When the obstacle to use the ordinary program ceases, the back-up copy of the program shall be removed from any equipment other than that to which the licence normally applies to. Any superfluous copies shall be destroyed.

6.2 e Amendments

In the event that the Agreement allows the Customer access to and use of the source codes of the program the Customer may, unless otherwise agreed in Appendices to this Agreement, amend or modify the program at his own cost and risk. The Vendor has no responsibility for such amendments or modifications, unless this is explicitly agreed upon in Appendices or with respect to the specific event.

6.2 f Obligation to negotiate copyright to new program versions

The copyright to new program versions which are created in the course of operation of the program specified in Appendix 4 shall be subject to negotiations between the parties on a case-by-case basis. A new version of an existing program shall be deemed to have been created in the event that significant proportions of the original program coding have been amended.

6.2 g Obligation to contract

The Vendor is, whenever needed, obliged to enter into corresponding Agreements regarding licences to the programs with other Norwegian state institutions.

6.3 Licence to documentation

6.3 a Copying

The Vendor shall make available the number of copies of documentation which the Customer requests, against payment according to Appendices 5 and 8. The documentation should preferably be in Norwegian. It shall be dated, and be the latest available updated version.

In the event that any documentation is not in Norwegian, its language shall be explicitly specified in Appendix 5.

The Customer may produce copies for his own use, to the extent that the Vendor cannot provide this. Such copies are free of charge.

6.3 b Amendments

The Customer may, for his own use and at his own responsibility, make amendments or additions to the documentation which the Customer deems suitable.

6.4 General terms regarding programs and documentation

6.4 a Copyright notice on programs and documentation

Delivered programs or documentation which are marked with a «copyright notice» shall be correspondingly marked on all copies which the Customer makes according to the Agreement.

6.4 b Duration of the licence

Alternatives to be selected are:

1)  The licence runs from the signature of the Agreement, with no time limits or right to termination without cause.

Clause c and d below do not apply in the event that this alternative is selected.

2)  The licence runs from the signature of the Agreement until it is terminated by the Customer upon 3 (three) months notice. The licence expires at the expiry of the relevant calendar month. Current licence fees shall be adjusted to cover the duration of the Agreement until the licence expires, or according to eventual further provisions in Appendix 8.

3)  The licence commences and expires at dates which are agreed upon in Appendix 4, with option of renewal for one year at a time.

The selected alternative shall be agreed upon in Appendix 4.

6.4 c Obligation to negotiate amendments to duration of licence

Terms and conditions for amendment of the duration of the licence must be negotiated and agreed upon according to Clause 4.2, in the event that there is a need for this and alternative 1) in Clause b is not selected.

6.4 d Return or destruction upon expiry of licence to programs and documentation

Upon expiry of the program licence the Customer is obliged to return or destroy all existing copies of the programs which are in the Customer’s possession. This also applies to copies of documentation.

The Customer shall inform everyone concerned that his licence to the program has expired.

This Clause d does not apply in the event that alternative 1) in Clause b is selected.

7 Risk related to equipment and programs

The risk of damage to equipment and delivered program copies etc. due to accidental causes shall pass from the Vendor to the Customer on the day of installation, cf. Clause 1.2 h. It is the Vendor’s responsibility to provide insurance coverage up to this day, cf. Clause 15.2 second paragraph.

In the event that copies of the program supplied are destroyed after the risk has passed to the Customer, the latter shall nevertheless be entitled to new copies of said program against payment of the Vendor’s cost in connection with procurement of such copies. This does, however, not apply in the event that the entire copyright to the source code is vested in the Customer.

8 Suspension of the parties’ rights and obligations

Should an extraordinary situation arise outside the control of the parties making it impossible to fulfil the obligations under this contract, and which qualifies as force majeure according to the general rules regarding sales of goods, the other party shall be notified of this without undue delay. The obligations of the party affected are suspended for the duration of the extraordinary situation. The corresponding obligations of the other party are suspended for the same period of time.

In the event of force majeure the other party may only withdraw from the Agreement with the affected party’s consent or, if the situation endures or is presumed to endure for longer than 90 (ninety) days calculated from the date the situation arises, upon just 15 (fifteen) days notice. Different duration may be agreed upon in an Appendix.

9 Defects

9.1 What is to be regarded as a defect

There is a defect on the Vendor’s part in the event that the deliverables do not meet the purposes, requirements and specifications according to this Agreement and it’s Appendices.

9.2 Obligation to remedy defects

9.2 a Period of complaint

The Vendor is under the obligation to remedy all defects which appear in the course of a period of complaint at no extra cost to the Customer. The period of complaint is 2 (two) years for equipment and 1 (one) year for programs (cf. Clause 3.1) calculated from the Acceptance Date (see Clause 1.3 c.). A corresponding period shall apply in the event of additional deliveries, and for that part or those parts of the performance which are substituted/replaced. The Customer shall notify the Vendor in writing without undue delay after the defect is or ought to have been discovered.

It is a condition that the defect, or the cause of the defect, must be demonstrated to have existed at the Acceptance Date. Reference is made to Clause 1.3. d. This does not, however, apply in the event that the Vendor according to warranty or other agreement has assumed responsibility for defects which arise after Acceptance Date.

9.2 b Means of remedy

The Vendor shall rectify defects so that the performance of deliverables is restored to the agreed requirements and specifications. Remedy may take the form of rectification, re-delivery or additional delivery.

Work on the remedying of defects shall commence and be carried out without undue delay upon the Vendor’s receipt of notification of the defect.

9.2 c Level of performance

In the event that a maintenance and service agreement is entered into, the level of performance in said agreement shall apply.

If a maintenance and service agreement has not been concluded, or the parties prefer it for other reasons, the level of performance which shall apply to remedy of defects may be agreed upon in Appendix 5.

If this is not done, Clause b above shall apply.

9.2 d Additional remuneration/ordinary payments

In the event that the facility is moved after delivery, the Vendor is entitled to payment for extra costs this might incur.

The Vendor is entitled to compensations for extra costs he may incur due to late notification of defects which ought to have been discovered in the course of the Acceptance Period, see Clause 1.3 c.

The Vendor shall, upon payment of his standard charges, rectify faults which are due to negligence on the part of the Customer, his employees or others who are identified with the Customer.

9.3 Sanctions

9.3 a Remedy by third party

The Customer may, in the event that the Vendor has not commenced work to remedy a defect within the agreed time limit and has been duly notified, allow a third party to remedy the defect at the cost of the Vendor.

9.3 b Price reduction

The Customer is entitled to a proportional price reduction if the Vendor, in spite of repeated attempts, has not succeeded in remedying a defect. 

9.3 c Termination for cause

The Customer may terminate the Agreement in the event that the defect substantially affects the Customer’s use of the system, and said defect cannot be remedied without causing substantial costs or inconvenience to the Customer.

9.4 Compensation for damages

The Customer is entitled to claim compensation for damages which could reasonably have been foreseen as a possible consequence of the defect, unless the Vendor proves that the defect or the cause of the defect cannot be ascribed to him. This compensation shall include losses due to reduced or discontinued operations, including costs, expenses and work related to rectification of equipment and programs, and losses due to additional work which is caused by the defect.

The Customer is only entitled to compensation for indirect losses in the event that the Vendor, or someone for whom the Vendor is responsible, has committed gross negligence or deliberate breach of contract.

Maximum compensation shall normally be limited to an amount which corresponds to the total remuneration according to the Agreement excluding value added tax. This limitation does, however, not apply in the event that the Vendor, or someone for whom he is responsible, has committed gross negligence or deliberate breach of contract.

10 Delays

10.1 Notification of delay

The Vendor shall without undue delay notify the Customer in writing in the event that installation, delivery or other obligations cannot be performed according to the agreed time schedule (cf. Appendix 6). The notification shall state the reason for the delay and, to the extent possible, when the obligations are expected to be fulfilled.

This also applies to any further delays which may occur after the first given notice.

10.2 Delivery to be expected after the expiry of the penalty period

If the Acceptance Date c.f. (Clause 1.3 c) is expected to take place later than the expiry of the penalty period, the Vendor may inquire in writing whether the Customer maintains his claim for delivery, in spite of this serious delay which according to Clause 10.5 entitles the Customer to terminate the Agreement. In this event the Vendor shall inform the Customer as to when the Acceptance Date is expected to take place and state a revised deadline.

The revised deadline is deemed to be accepted by the Customer, unless the Customer replies in writing within 10 (ten) Working Days from the Customer’s receipt of the Vendor’s notification of the said deadline. The Vendor shall keep the revised deadline if the Customer maintains his claim for delivery (refrains from termination), unless another deadline is agreed upon.

The Customer is in any event entitled to claim compensation for damages according to Clause 10.6, unless the delay is due to circumstances as prescribed in Clauses 7 or 8.

10.3 Claim for daily penalties

A daily penalty shall accrue automatically in the event that installation, delivery and/or other obligations are not in accordance with the agreed time schedule, cf. Appendix 6, and this is not due to the Customer situation or circumstances as prescribed in Clauses 7 or 8, or follows from Clause 10.2. The daily penalty shall amount to 0.15 (zero point fifteen) percent of that part of the total remuneration according to the Agreement excluding value added taxes which corresponds to that part of the delivery which cannot be utilized by the Customer. The daily penalty accrues each calendar day which the delay endures, up to a maximum of 100 (one hundred) days.

The Customer may not, as long as the daily penalty accrues, terminate or claim other compensation for damages. This limitation does not apply in the event that the Vendor, or someone the Vendor is responsible for, has:

· neglected to notify as prescribed in Clause 10.1

· committed gross negligence of deliberate breach of contract.

10.4 Reduction of daily penalty

The Vendor may claim a proportional reduction of the daily penalty, in the event that only a part of the agreed deliverables is delayed and this does not prevent the Customer from using other parts of deliverables which are delivered.

10.5 Termination for cause

When the daily penalty period has expired, the Customer may entirely or partly terminate the Agreement with immediate effect and claim compensation for damages as stated below. The Customer cannot, however, terminate the Agreement in the event that a revised deadline is agreed upon according to Clause 10.2 and this deadline has not expired.

10.6 Compensation for damages

In the event that correct deliverables are not provided before the expiry of the daily penalty period according to Clause 10.3, the Customer is entitled to claim compensation for damages which are reasonably demonstrated to have been caused by the delay, unless the Vendor proves that the delay or the cause of the delay cannot be ascribed to him. This includes losses due to delayed commencement of operations and losses which are caused by additional work as a consequence of the delay.

The Customer is only entitled to compensation for indirect losses in the event that the Vendor, or someone for whom the Vendor is responsible, has committed gross negligence or deliberate breach of contract.

Maximum compensation shall be limited to an amount which corresponds to the total remuneration according to the Agreement excluding value added tax. This limitation does however not apply in the event that the vendor or someone for whom the vendor is responsible has committed gross negligence or deliberate breach of contract.

Eventual daily penalties shall be deducted from the compensation amount.

11 Legal defects

11.1 Legal defects

If the Vendor’s performance infringes anyone’s copyrights or other rights, this shall be deemed to be a legal defect.

11.2 Complaint in writing

In the event that a claim regarding infringement of rights is made from a third party and the Customer wants to pursue his rights according to Clause 11.1, the Vendor shall be notified of the claim in writing and without undue delay.

11.3 Obligation to litigate at own expense

Should any claim be made by a third party on the grounds of infringement of copyrights or other rights in connection with any part of the delivery according to this Agreement, the Vendor undertakes at his own expense to conduct the case for the Customer as well. From the time that the Vendor takes over the case, the Customer undertakes, against separate reimbursement, to assist the Vendor but will not take any independent actions in lawsuits against said third party.

11.4 Obligation to remedy legal defects

Should a dispute arise, for example in the form of criminal charges, law suit or the like against the Vendor or the Customer, due to infringement of rights which are prerequisite to this Agreement, the Vendor shall have the following options to remedy the legal defects:

a) To acquire for himself and the Customer the right to utilize the item in question.

b) Within short time to provide the Customer with another equivalent performance which does not infringe anyone’s rights, provided that this solution does not in any material respect impede the Customer from performing his tasks.

c) To ensure or warrant the Customer indemnity against possible losses.

11.5 Termination for cause

The Customer may terminate the Agreement with immediate effect in the event that the Vendor cannot remedy the legal defect in accordance with Clause 11.4 and this is of substantial consequence to the Customer.

11.6 Compensation for damages

The Customer is entitled to claim compensation for damages which are due to legal defects with respect to the Vendor’s performance. Clause 9.4 of the Agreement applies correspondingly.

11.7 Compensation to third parties

The Vendor shall cover compensation which the Customer is liable to pay to third parties in accordance with a valid and effective court order.

12 Breach of contract by The Customer

12.1 What is to be regarded as breach of contract by the customer

The Customer is deemed to be in breach of contract in the event that:

a) The site of installation has not been prepared according to the Vendor’s specification within the deadline which is prescribed in Appendix 6.

b) Payments are not made on time according to Clause 2 and Appendix 8.

c) Obligations are not kept with respect to confidentiality according to Clause 5.2

d) The program licence provisions according to Clauses 6.2, 6.3 and 6.4 are infringed.

e) The Customer does not otherwise comply with his obligations under this Agreement.

12.2 Interest on delayed payments

The Vendor is entitled to interest on payments overdue according to the Act Regarding Interest upon Delayed Payments of 19. December 1976 No.100, section 3 first paragraph.

12.3 Extra expenses

The Vendor may claim compensation for documented extra expenses which are brought upon him due to breach of contract by the Customer.

12.4 Termination for cause

In the event that due payments and accrued interests are not paid within 30 (thirty) days from due date, the Vendor may notify the Customer that the Agreement will be terminated unless payment is received within 30 (thirty) days from the Customer’s receipt of said notification. The Agreement cannot be terminated if overdue payments and interests are paid before the deadline expires.

In the event that other breach of contract is of substantial consequence to the Vendor, the Vendor may notify the Customer that the Agreement will be terminated unless the breach ceases within 15 (fifteen) days of the Customer’s receipt of the notification. The Agreement cannot be terminated if the Customer’s breach of contract ceases before the expiry of the deadline.

12.5 Compensation for damages

The Vendor may claim compensation for losses which are reasonably due to the Customer’s breach of contract, unless the Customer proves that the breach of contract cannot be ascribed to him.

Indirect losses are only compensated in the event that the Customer or someone the Customer is responsible for has committed gross negligence or deliberate breach of contract.

13 Liability for damage caused by negligence

The parties are, within the limits prescribed below, liable for any damage and any loss which they inflict on the other party by negligence. This liability does not include:

· damages and losses which could not reasonably have been foreseen as a possible consequence of the negligence or

· amounts which exceed the remuneration, exclusive of value added tax, which follows from this Agreement.

14 Liability for sub-contractors

Each party has the same responsibility for sub-contractors as for his own fulfilment of the Agreement.

15 Other provisions

15.1 Transfer of rights and obligations

The Customer may entirely or partially transfer his rights and obligations according to his Agreement to another Norwegian state government institution, which is then subject to the same terms and conditions as is prescribed herein.

The Vendor may only transfer his rights and obligations according to this Agreement upon the Customer’s written consent, except in the event that the Vendor merges with another company or the transfer is made to a subsidiary company. In the latter event the transfer is contingent upon the Vendor’s warranty that the subsidiary company fulfils the Agreement.

The right to remuneration according to this Agreement may freely be transferred. Such transfer does not relieve the party concerned of his contractual obligations and responsibilities.

15.2 Insurance

The Customer, being a Norwegian state government institution, is self-insured. In the event that this is not the case, the Customer undertakes to ensure sufficient insurance to cover the Customer’s risks and responsibilities according to the Agreement.

The Vendor is obliged to take out sufficient insurance to cover any claim from the Customer which follows from the Vendor’s risk or responsibility according to this Agreement, within the frame of common insurance terms and conditions.

15.3 Bankruptcy, composition proceedings etc.

The Customer may terminate the Agreement with immediate effect in the event that insolvency or composition proceedings or bankruptcy is opened in connection with the Vendor’s business, or the Vendor’s creditors impose other control measures.

15.4 Choice of law

The parties rights and obligations according to this Agreement shall in its entirely be governed by Norwegian law.

15.5 Disputes

Disputes between the parties regarding the interpretation or legal effect of this Agreement shall primarily be resolved by negotiations. Each party may file suit with the Norwegian courts if a settlement has not been reached within 2 (two) months.

Alternatively the parties may agree that the dispute shall be finally resolved by arbitration in Norway. Each party appoints an arbitrator, and the arbitrators appointed by the parties appoint a third member who shall then be the chairman of the arbitration panel. Otherwise the provisions of Chapter 32 of the Civil Procedures Act of 13 August 1915 apply to the appointment of the arbitration panel and the arbitration procedures.

15.6 Attention with respect to export or re-export

In the event that export or re-export of products, including spare parts, programs and technology delivered by the Vendor are subject to authorisation by public authorities in the country or origin and/or other countries, it is the Customer’s responsibility to obtain such authorisation upon export or re-export of said products.
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