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Introduction

The Norwegian public sector acquires IT products and services for substantial amounts every year, and has a need for cost effectiveness and safety during the purchasing process as well as after the purchase is made. As one of several means to meet this need, Statskonsult has formed a collection of standard agreement forms for various kinds of acquisitions. This collection is published as The Government’s Standard Agreement Forms.

Four of these forms are related to the acquisition of information technology. There is one large and one small agreement form for purchases, and two corresponding large and small forms for maintenance and service. In addition there is one agreement form for consultant assistance and one form for consultant assignments. The large agreements for purchases and for maintenance and service are available in English. 

The origin of Statskonsult’s Standard Agreement Forms can be traced back to the middle of the seventies, and the forms have been extended to cover new areas since then. They are continually revised, on the basis of experience and developments within technology, markets, practice and law. The forms constitute a platform for common norms, methods and procedures related to public acquisitions of technology, which are increasingly important to the society.

Statskonsult is only authorised to render guidance and advice, and the standard agreement forms are therefore not compulsory for state acquisitions. Reference is however made to “Rules for the use of various kinds of agreements etc. in state purchases” by the Ministry of Trade and Industry (Nærings- og handelsdepartementet) and the comments to these rules, where it is stated that: “It is presupposes that agreement forms/documents which are drawn up by Statskonsult, the Directorate of Public Management, are applied with respect to EDP-acquisitions”.

Statskonsult’s Standard Agreement Form is based on Norwegian law and Norwegian legal traditions. The translation from Norwegian is, with a few exceptions, as direct as possible. The users of this agreement should be aware of the problems this might lead to when the agreement is used under different jurisdictions. 

The original Norwegian version was published by Statskonsult in 1994. The main difference from the Norwegian original is that some of the most important definition are collected and added in a separate clause 0. (The Norwegian form does not contain any equivalent clause 0).

As a general principle the translation is kept in line with British rather than with American legal terms and language.

The Agreement is translated from Norwegian by attorney Lars Jakob Blanck of Lindh Stabell Horten DA. with valuable assistance and help from attorney Ranald Robertson of Robertson & Co in London.

Adviser Amund Eriksen of the Department of Trade and Industry has also participated in the translation process along with Special Adviser Erik Bollestad and Adviser Michal Wiik Johansen of Statskonsult. 

Oslo, August 1998

Jon Blaalid

Director general
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Agreement regarding IT-acquisitions

Agreement regarding maintenance and service on equipment and programs between:

	     


(herein referred to as the Customer)

	     


(herein referred to as the Vendor)

For the Customer:
For the Vendor:

_________________________
____________________________

_________________________
____________________________

(Date, signature, title)
(Date, signature, title)

This agreement has been executed in       counterparts,       of which are to be retained by each of the parties.

Delivery and installation site(s)

(Street address, entrance, floor, etc.)

	     


Written inquiries
All written inquiries concerning this agreement shall be addressed as follows:

To the Customer:
To the Vendor:

	     
	
	     


Contact persons (name, phone, e-mail)

For the Customer:
For the Vendor:

	     
	
	     


0 Definitions

In this Agreement the following terms shall, when spelled with initial capital letter, be interpreted as follows:

The term “Customer” means the entity which is identified as Customer on the signature page of the Agreement.

The term “Vendor” means the entity which is identified as Vendor on the signature page of the Agreement.

The term “Agreement” means the entire agreement between the parties including General Terms and the Appendices which are selected according to table 1 of this Agreement, as interpreted according to Clause 12.6 of the General Terms.

The term “General Terms” means the terms of this Agreement document, exclusive of the Appendices.

The term “Clause” means, if no reference is made to a specific Appendix or other document, a section of the General Terms.

The term “Appendix” means an appendix to this Agreement, which is selected according to table 1 of the General Terms.

The term “Attachment” means an attachment to an Appendix.

The term “Services” means the Vendor’s maintenance and program service obligations to the Customer, according to this Agreement as interpreted according to Clause 12.6.

The term “New Version” means a new program version as defined in Clause 6.2 d.

The term “Working Day” means Monday through Friday, except Norwegian holidays and Norwegian official celebration days such as 1 and 17 May.

Christmas Eve and New Year’s Eve are not working days.

The term “Working Hours” means the hours between 8.00 and 16.00 Norwegian local time, on Working Days.

1 General provisions

1.1 Scope of the Agreement

This Agreement consists of the General Terms and the Appendices which are selected from or added to table 1 below.

Clause 2.3 of the Agreement contains a description of the services which are listed in table 2. This Agreement only includes the Services which are selected or added according to table 2.

Eventual amendments to the General Terms in Clause 2.3 are made in Appendix 3 or in Attachments thereto.

The Column for YES in table 1 is checked off in the event that the specified Appendix is part of this Agreement. Correspondingly, the column for NO is checked off in the event that the listed appendix is not included in the Agreement. 

	All columns shall be checked off
	Yes
	No

	Appendix 1:
Equipment to be maintained
	
	

	Appendix 2:
Programs covered by the Services
	
	

	Appendix 3:
Enhanced specifications of the Services with possible Attachments cf. table 2
	
	

	Appendix 4:
Summary of prices and terms of payment
	
	

	Appendix 5:
Maintenance of subsequent acquisitions
	
	

	Appendix 6:
The Vendor’s requirements to the Customer
	
	

	Appendix 7:
Amendments to the General Terms
	
	

	Appendix 8:
Amendments and addenda which are made after the Agreement has been concluded
	
	

	Other Appendices:      
	
	

	     
	
	


Table 1 Summary of Appendices

The Vendor’s responsibility and competence

The Services shall entirely cover the functions and requirements which are specified in this Agreement. Equipment and programs which are included in the Agreement shall operate together as an entire system.

The Vendor shall ensure that his Services are performed by adequately competent personnel. The Vendor is also responsible for ensuring that the necessary authorisations and rights etc. with respect to the equipment which is to be maintained according to Appendix 1 and the programs which are subject to service according to Appendix 2, are obtained.

The Vendor shall ensure that competent personnel are available for at least 5 (five) years following the date that the Services under this Agreement are payable. This only applies for as long as the Agreement is in force.

The Vendor shall take necessary precautions to protect the Customer’s equipment and programs from viruses in connection with the Services. This includes responsibility for the running of updated virus tests and possible counter-precautions wherever this is relevant.

1.2 Responsibility for sub-contractors

The Vendor is fully responsible for third parties (sub-contractors) which are assigned by the Vendor to fulfil the Vendor’s obligations according to this Agreement.

1.3 Obligation to inform

The Vendor shall inform the Customer of any special circumstances which may affect error or down situations and losses.

1.4 The Customer’s obligations

The Customer shall apply for security clearance for the Vendor’s personnel to the extent this is necessary for the Vendor’s fulfilment of the Agreement.

The Customer shall ensure that personnel who utilizes equipment and programs are sufficiently trained and competent. Possible specific requirements regarding the user’s competence is further agreed upon in Appendix 6, The Vendor’s requirements to the Customer.

Daily inspections shall be carried out by the Customer. This includes security copying of programs and data, as well as ensuring that equipment and programs are utilized and stored in compliance with the Vendor’s prescriptions.

In the event that parts, consumables or accessories are not acquired from the Vendor or from the original supplier or an authorised dealer of same, the Customer shall ensure that the existing product specifications for equipment and programs which are covered by this Agreement are complied with.

The Customer shall enable the Vendor to carry out his obligations, inter alia by giving the Vendor necessary access to the site and written notice if relevant equipment is relocated.

In the event that equipment and/or programs which are specified in Appendix 1 and/or Appendix 2 are supplied by other parties than the Vendor, the Customer shall inform the Vendor in writing about warranties and relevant remedies with respect to said equipment and/or programs. The Customer shall file notification without undue delay when deficient maintenance is or ought to have been discovered. 

The Customer shall ensure that necessary rights to equipment and programs are provided for. The Customer shall obtain all necessary consents from the owner, in the event that the Customer does not own the entire system himself.

The Customer is, unless otherwise agreed and if this is necessary for the Vendor’s fulfilment of agreed maintenance and service, responsible for connection of the equipment which is covered by this Agreement to public telecommunication networks according to the Vendor’s specifications.

1.5 Related warranties and rights to complain

In the event that the Vendor is party to the Customer’s purchase agreement (pursuant to the Government’s Standard Agreement form Regarding Purchase, Licence and other Performances or to other possible terms), the Vendor is not entitled to payment for services which are covered by warranties or rights to complain according to said purchase agreement.

In the event that the Vendor is not party to the original purchase agreement, the Customer shall inform the Vendor of applicable warranties and remedies cf. Clause 1.5 sixth paragraph. In the event that incidents which are covered by said warranties or remedies occur, the Vendor shall on his own initiative notify the Customer in this respect. The Customer shall without undue delay notify the Vendor as to whether he wants to approach the party according to the purchase agreement, or to request the Vendor to carry out maintenance and service according to this maintenance and service Agreement. Possible additional payment shall be agreed upon on a case by case basis. Any claims from the Customer regarding reimbursement from the party to the purchase agreement are of no concern to the Vendor.

1.6 Amendments to the General Terms

Amendments to the General Terms are made in Appendix 7, unless the General Terms them self refers such amendments to another Appendix. Amendments which do not appear from the relevant Appendix shall yield to the General Terms.

2 The Vendor’s obligations

2.1 General provisions

Unless otherwise agreed in Appendix 3 (or other Appendices) the following shall apply:

The Vendor’s Services at or connected to the Customer’s premises shall be carried out during Working Hours.

The Customer is not supposed to carry out Services which are the Vendor’s responsibility according to table 2 and the relevant terms in Clause 2.3. These Services are normally carried out by the Vendor’s authorised personnel only.

The Vendor shall regularly provide the Customer with surveyable documentation which satisfactorily describes the Service activities which have been carried out. This shall include documentation of changes and modifications which the Vendor has implemented in accordance with this Agreement.

The Vendor shall provide, without undue delay, any documentation or instructions which are necessary for the Customer’s use of equipment and programs.

Copies of released documentation shall be delivered in the number which the Customer requests, at the prices agreed in Appendix 4. If the Vendor is unable to provide the number of copies requested or the documentation has not been released, the Customer is entitled to make copies for his own use. Such copies are free of any charge.

The Vendor shall make program corrections available to the Customer as soon as they are released.

Defective parts or components shall be replaced by the Vendor. The title to said parts and components is transferred to the Vendor according to the final sentence of Clause 6.1.

2.2 Services which are included in the Agreement

2.2 a Implementation of table 2

Out of the possible Services which are described in Clause 2.3, this Agreement only includes those which are checked off as included in or added to table 2. The general description of the specific service shall apply unless amendments are agreed in Appendix 3.

Further specifics are in any event presupposed to be agreed upon in Appendix 3, in the event that the Agreement includes Clause 2.3 e ( availability warranty), Clause 2.3 h (training/user support), or Clause 2.3 i (operation). Other Clauses may also be modified in Appendix 3 in order to customise this Agreement to the particular situation. Such modifications shall be indicated in the summary in table 2.

Table 2 is presupposed to be completed as prescribed in the introductory table below. All columns in table 2, except for those which are shaded, shall be checked off or filled in as indicated below.

	In the event that the Service is included as described in Clause 2.3, the column is filled in as follows:
	YES

	In the event that the Service is included with amendments to Clause 2.3, the column is filled in with reference to the specific Appendix or Attachment where this appears:
	For example: 

Appendix 3 

or Attachment 5.1

	If the Service is not part of this Agreement, the column shall be filled in as follows:
	NO


2.2 b Table of selected Services

	Cf. Clause 2.3 a-s of the General Terms Equipment Programs
	Equipment
	Programs

	Common Services which apply to equipment and programs

	2.3 a
	Telephone support
	
	

	2.3 b
	Error correction by telecommunication
	
	

	2.3 c
	On site assistance
	
	

	2.3 d
	Information regarding the system’s condition
	
	

	2.3 e
	Availability warranty
	
	

	2.3 f
	Network supervision
	
	

	2.3 g
	Equipment or programs for network supervision
	
	

	2.3 h
	Training/user support
	
	

	2.3 i
	Operation
	
	

	2.3 j
	Reserve system
	
	

	Services which apply to equipment only

	2.3 k
	Carry in service
	
	

	2.3 l 
	Preventive maintenance of equipment
	
	

	2.3 m
	Consumables etc.
	
	

	Services which apply to programs only

	2.3 n
	Correction of programs errors
	
	

	2.3 o
	Installation of program corrections etc.
	
	

	2.3 p
	New Versions
	
	

	2.3 g
	Installation of New Versions
	
	

	2.3 r
	Obligation to provide updates
	
	

	2.3 s
	Preventive services related to programs 
	
	

	
	(other Services) 
	
	


Table 2 Services to be selected

2.3 Descriptions of the Services which are selected according to table 2

Common Services which apply to equipment and programs (a-j):
2.3 a Telephone support

In the event that the Customer needs guidance with respect to possible or assumed errors, the Vendor shall provide competent personnel at the Customer’s disposal by telephone no later then 2 (two) Working Hours after the Customer has notified the Vendor of his needs. 

2.3 b Error correction by telecommunications

When the Customer has notified the Vendor of an error and the Vendor assumes that the error may be detected and corrected by telecommunication, the Vendor shall commence work to correct the error within 3 (three) Working Hours from his receipt of the Customer’s notification of the error. The error shall, counted from the same point of time, be corrected within 3 (three) Working Days.

2.3 c On site assistance

The Vendor shall commence work to correct errors on site within 4 (four) Working Hours after the Customer has notified the Vendor of an error which the Customer cannot resolve by himself. The error shall be corrected as soon as possible and not later than within 3 ( three) Working Days after the Vendor has been notified of the error. Varied time limits for on site assistance and correction of errors for various parts of the system may be agreed upon in Appendix 3.

2.3 d Information regarding the system’s condition

The Vendor shall ensure that the Customer receives adequate information which enables him to evaluate the system’s condition at any time. The Vendor shall, for example, inform the Customer when it in the Vendor’s opinion is appropriate for the Customer to replace the system, in whole or in part, with new acquisitions rather than to continue maintenance/service of the existing system or parts thereof.

2.3 e Availability warranty

In the event that there is a need to ensure a minimum availability in addition to what follows from Clause 2.3, specific requirement in this respect for the system in whole or in part is agreed upon in Appendix 3, prescribing a percentual availability warranty for a defined period of time. Possible reduced availability shall entitle the Customer to a corresponding price reduction and, in the event that the availability drops under an agreed limit, lapse of his payment obligation cf. Clause 9.5 d.

2.3 f Network supervision

The Vendor shall, from his own or the Customer’s premises, supervise the network in order to detect and locate potential errors or obstacles and to limit possible consequences of actual errors.

The Vendor shall assess the Customer’s needs for necessary modifications and upgrading, and keep the Customer informed in this respect. The Vendor shall take necessary actions in order to maintain agreed functionality. Actions which causes extra work or expenses for the Customer shall be approved by the Customer in advance.

2.3 g Equipment or programs for network supervision

The Vendor is responsible for delivery of suitable equipment and programs for network supervision as further specified in Appendix 1 and Appendix 2.

2.3 h Training/user support

The Vendor is only responsible for training and user support to the Customer (exceeding telephone support according to Clause 2.3 a) to the extent this is agreed upon in Appendix 3.

2.3 i Operation

In the event that the Vendor shall be responsible for operation of any part of the system, this is agreed upon and further specified in Appendix 3.

The specifications shall identify the equipment and programs which are covered, and the Agreement shall accommodate the Customer’s and the Vendor’s level of competence with respect to the various parts of the system cf. Clause 1.2 regarding the Vendor’s competence.

2.3 j Reserve system

If an error is not remedied so that equipment or programs are operational within 5 (five) Working Days after the Vendor is notified of said error, the Customer may demand a reserve unit ( equipment and/or program) to enable him to carry out his current activities satisfactorily. In the event that this shall only apply to equipment or programs of special importance, this shall be agreed upon in Appendix 3.

Services which apply to equipment only (k-m):

2.3 k Carry-in service

In the event that the Vendor, or a third party which has been referred to by the Vendor, has received equipment from the Customer for maintenance or repair, such equipment shall be returned to the Customer in good operational condition not later than 3 (three) Working Days after receipt unless otherwise is agreed upon with respect to the specific event. The carry-in service covers all equipment which is covered by the Agreement, cf. its Appendix 1, unless otherwise agreed in Appendix 3.

Carry-in services are to be performed at the location which is agreed upon in Appendix 3. If nothing else is agreed upon in Appendix 3, they shall be carried out at the Vendor’s premises.

The sender covers transport expenses and has the responsibility for proper packaging according to the Vendor’s instructions. Reference is made to 

Clause 7, Risk related to equipment and programs.

2.3 l Preventive maintenance of equipment

The Vendor shall routinely carry out preventive maintenance ( for instance control, adjustments, replacements) which the Vendor assesses to be necessary to prevent errors or malfunctions.

Preventive maintenance is carried out at the Customer’s site, unless otherwise agreed. The Vendor shall agree upon exact time schedules for the maintenance with the Customer in advance, in order not to disturb the Customer’s working routines any more than necessary.

2.3 m Consumables etc.

In the event that this service is included, the price covers worn parts which are part of the equipment and which are usually only replaced by the Vendor or personnel that are authorised by the Vendor.

The Vendor shall deliver consumables to the Customer according to the Customer’s needs. If this is not covered by a fixed price, such items shall be specified in the invoice to the Customer. Prices may be agreed upon in Appendix 4.

Services which apply to programs only (n-s):

2.3 n Correction of programs errors

The Customer shall, if his current activities are hampered by program errors (cf. Appendix 2), attempt to correct or circumvent the error by himself or, if necessary, pursuant to guidance from the Vendor. In the event that this fails, the Vendor shall ensure that the problem is solved in a way which is satisfactory to the Customer. This shall be done as soon as possible and not later than 3 (three) Working Days from the Customer’s notification that he is not able to correct or circumvent the error by himself.

If the Vendor decides to correct the error by forwarding a corrected or new program or the like to the Customer, and presupposed that the Customer upon the Vendor’s request accepts to undertake instalment by himself, this shall be done on a storage medium which can be employed by the Customer’s system.

The Customer shall install the program correction as soon as possible, or according to the Vendor’s instructions.

In the event that such necessary corrections are only made available to the Customer by the forwarding of a New Version of the program, such New Versions are also covered by the Customer’s payment according to this Clause. If the Customer’s equipment or programs must be upgraded due to such corrections or new program versions this shall be paid for by the Vendor. This paragraph does, however, not apply in the event that the Customer is entitled to receive New Versions pursuant to Clause 2.3 p of the Agreement.

2.3 o Installation of program corrections etc.

The Vendor shall install program corrections etc. on all units in the Customer’s system upon which the program is run and presupposed that the unit is covered by this Agreement. The deadlines for error situations which are described in Clause 2.3 n apply accordingly.

2.3 p New Versions

This Agreement covers New Versions of programs which are specified in Appendix 2. The Vendor shall forward new program versions to the Customer as soon as they are released.

In the event that this service only covers some of the programs in Appendix 2 this is specified in Appendix 3.

2.3 q Installation of New Versions

Any New Version of a program which is made available for the Customer shall be installed by the Vendor on all units the Customer wishes and which are covered by the Agreement. Possible limitations are agreed upon in Appendix 3.

2.3 r Obligation to provide updates

New versions of programs which are covered by the Agreement according to Appendix 2 shall be installed on the Customer’s system so that the program version which the Customer uses at any given time is not older than 3 (three) versions before the last version which is released. In the event that this does not apply to all programs which are covered by the Agreement, or the Customer shall have further options to keep previous program versions, this is agreed upon in Appendix 3.

The Vendor’s obligation to maintain competence according to Clause 1.2 is limited to program versions which the Customer is entitled to keep in use pursuant to the previous paragraph.

2.3 s Preventive services related to programs

The Vendor shall routinely provide preventive service on programs (such as controls, setting of parameters, preparation for additional users) which in the opinion of the Vendor or the Customer is necessary to avoid errors or to ensure that the entire system functions satisfactorily. If this preventive service shall cover more than system management programs, this is specified in Appendix 3.

3 Prices and terms of payment

3.1 Prices

Prices and instalments for the Vendor’s Services are specified in Appendix 4. The payments are due pursuant to Clause 3.2.

Travel or food expenses shall be separately specified and invoiced according to the Norwegian State Governmental rates unless otherwise is agreed upon. Travel time may only be charged if this is agreed in Appendix 4.

The Vendor is not entitled to extra payments for Services which are not covered by this Agreement if, in the opinion of the Vendor, such maintenance or Services are needed but nevertheless carried out without the Customer’s prior and written consent.

3.2 Terms of payment

Payment shall be made within 30 days from invoice.

The time, method, place and possible other terms of payment are stipulated in Appendix 4.

3.3 Price changes

The prices for continual services shall normally not be changed during the Agreement period, cf. Clause 11. The price may be changed upon renewal of the Agreement, presupposed that the change is based upon changes in the consumer price index issued by the Norwegian Central Bureau of Statistics (Statistisk Sentralbyrå). Increases shall not exceed the yearly change of the consumer price index, based on the start index and point of time for regulation agreed in Appendix 4. 

The Vendor may also claim price additions to cover documented increases in Norwegian customs or taxes which are levied during the term of the Agreement.

Currency fluctuations that influence costs which are related to the Vendor’s Services may be claimed upon as a ground for price adjustment upon written notice to the Customer 1 (one) month in advance. In the event that prices have been increased due to increased currency rates, and the said currency rates fall again, the Vendor is obliged to reduce the increased prices correspondingly regardless of any claim in this respect from the Customer.

The Vendor is entitled to additional remuneration for extra expenses which are caused by relocation of the system after the Agreement has been concluded.

Any other provisions regarding price changes are stipulated in Appendix 4.

4 Cooperation issues and obligations

4.1 Meetings

Each party may, whenever he deems it necessary, summon the other party to meet to discuss the contractual relationship and the fulfilment of the Agreement.

4.2 Amendments and addendum after the conclusion of the Agreement

The customer may request an amendment to the Agreement in the event that he, after this Agreement is entered into, needs to amend the specifications of the Services or other terms in a manner which alters the nature or extent of what is agreed upon. The Vendor’s consent may be conditional on adjustments of prices or time schedules, if the Vendor reasonably demonstrates that such adjustments are justified.

Adjustments in prices or time schedules cannot be claimed after the Customer’s receipt of the Vendor’s acceptance of the Customer’s request.

Amendments (and addendum) to the Agreement shall be in writing and signed by persons who are authorised to legally bind each party. A current list of amendments to the Agreement shall be kept and updated as Appendix 8 of the Agreement.

4.3 Co-operation with third parties

The Vendor undertakes to co-operate with third parties to the extent that the Customer deems it necessary in order to carry out activities which are related to this Agreement. Possible extent of and remuneration for assistance in this respect is agreed upon in Appendix 3 and price summary and terms of payment in Appendix 4.

The Vendor’s co-operation with third parties shall be on an impartial basis and in consultation with the Customer.

The Vendor shall nevertheless be relieved of his obligation according to this Clause, if he demonstrates that such co-operation with third parties would adversely affect his relationship to existing subcontractors or business associations. 

5 Confidentiality

5.1 Confidentiality undertakings for the Vendor’s personnel

The confidentiality provisions of the Public Administration Act (of 10. February 1967 §§ 13 and the following) apply to the personnel of the Vendor, who is also obliged to comply with other confidentiality provisions which at any time apply to the Customer’s personnel or which are specifically notified to the Vendor.

The Customer may demand that the Vendor only engages personnel who has obtained security clearance by the Customer or the competent Norwegian authorities cf. Clause 1.5 first paragraph.

5.2 Confidentiality undertakings for the Customer’s own staff and for third parties

If the Vendor so requests, the Customer shall impose confidentiality obligations on his own staff regarding maintenance methods, construction principles and design and details of equipment and/or software.

Others who are granted access to the Customer’s system, may be allowed access to information which is necessary for correct and efficient operation of equipment and/or software. This does not apply to information which is confidential according to this Agreement.

If it is necessary, however, that the parties concerned be given access to such confidential information for correct and effective use of the equipment and/or software, adaptation or rectification of faults in software, etc., the Customer shall impose the same confidentiality measures on the parties concerned as on his own staff.

6 Title to equipment and program licences

6.1 Title to equipment

The Customer shall have the same rights to new equipment and components which are delivered under this Agreement as to the original equipment and the original components, unless otherwise is agreed upon in an Appendix. This also applies in the event that the Vendor is not the original Vendor of said equipment or component. The Vendor is only entitled to take possession of replaced equipment or components to the extent that this does not conflict with applicable law, regulations, agreements or legal restrictions.

6.2 Program licences etc.

6.2 a Licence of origin

Performed Services such as amendments, New Versions and other kind of work which is related to programs have no effect upon the licence which is granted to the Customer pursuant to Agreements regarding purchase and licence etc.

6.2 b The Vendor’s responsibility for the Customer’s licence

In the event that amendments or improvements or the like are implemented in connection with Services pursuant to this Agreement, it is the Vendor’s responsibility to ensure that the Customer acquires any licence which is necessary for the Customer to continue his use of equipment and programs without being hampered by third parties’ copyrights or other rights.

6.2 c The Customer’s right to amend programs

If the Customer has contractual access to the source codes and nothing to the contrary is stipulated in Appendix 7 of the Agreement, he may change or modify the programs at his own cost and risk. The Vendor has no responsibility for changes or modifications which are made by the Customer, unless this is explicitly agreed upon in Appendix 7.

6.2 d Obligation to negotiate rights to New Versions

Eventual uncertainties or disputes which arise regarding rights to New Versions shall be negotiated by the parties on a case by case basis. A New Version of an existing program is deemed to have been created, in the event that significant functionality is amended or added to the previous version.

6.3 Licence to use documentation

The Customer is licensed to use documentation which he receives according to Clause 2.1.

7 Risk related to equipment and programs

The risk for accidental damage to equipment and programs which are covered by this Agreement according to Appendix 1 and Appendix 2 is placed with the Customer. In the event that the Customer owns the equipment and is licensed to use programs for network control, this also applies to said equipment and programs. Unless otherwise agreed, the Vendor carries the risk for other equipment or programs such as spare equipment which he has placed with the Customer.

8 Suspension of the parties’ rights and obligations

Should an extraordinary situation arise outside the control of the parties making it impossible to fulfil the obligations under this contract, and which under Norwegian law qualifies as force majeure according to the general rules of sales of goods, the other party shall be notified of this as soon as possible. The obligations of the party affected are suspended for the duration of the extraordinary situation. The corresponding obligations of the other party are suspended for the same period of time.

In the event of force majeure the other party may only withdraw from the Agreement with the affected party’s consent or, if the situation endures or is presumed to endure for longer than 60 (sixty) days calculated from the date the situation arises, upon just 15 (fifteen) days notice. Different duration may be agreed upon in an Appendix. The parties are in the event of force majeure situations, mutually obliged to as soon as possible to inform each other of any circumstances which may be of relevance to the other party.

9 Breach of contract by The Vendor

9.1 What is to be deemed as breach of contract

The Vendor is in breach of contract in the event that the system does not function as intended and this is due to the Services not being as agreed upon.

The Vendor is, however, not in breach of contract if this situation is caused by circumstances due to the Customer or circumstances as mentioned in Clause 7 or Clause 8.

9.2 The Vendor’s duty to remedy breach of contract

Work to remedy breach of contract shall commence and be fulfilled as soon as possible upon the Vendor’s receipt of notification of the problem and not later than the agreed deadlines.

9.3 The Vendor’s duty to notify

In the event that maintenance or service cannot be performed as agreed upon, the Vendor shall as soon as possible in writing notify the Customer in this respect. The notification shall inform about the reason for the delay and if possible state when performance can be expected. The same also applies for any further delays.

9.4 Revised deadline

In the event that the service is substantially delayed the parties may agree upon a revised deadline, in writing.

If the Vendor requests a revised deadline and the Customer does not forward a written answer within 4 (four) Working Days counted from and including the day of receipt, the revised deadline is deemed to be accepted as requested.

The Customer is not entitled to claim sanctions according to Clause 9.5, except for compensation according to Clause 9.5 f, until the revised deadline has expired.

9.5 Remedies due to The Vendor’s breach of contract

9.5 a Withholding of payment

In the event of breach of contract, The Customer may withhold his payments according to the Agreement. The Customer is, however, not entitled to withhold obviously more than what is necessary to cover the Customer’s claims which are due to the Vendor’s breach of contract. The Customer’s right according to this Clause ceases when the breach of contract ceases.

9.5 b Penalty by the Working Hour

In the event that an agreed deadline (including a deadline which is revised according to Clause 9.4) is not kept, a penalty shall automatically accrue by the Working Hour in accordance with what is agreed upon in Appendix 3. The extent and duration of the hourly penalty shall be agreed upon in Appendix 3, as well as the Service to which the penalty shall apply.

Unless otherwise agreed in Appendix 3 the following shall apply: The hourly penalty shall be 1.0 % (one-point-zero percent) of the total yearly price excluding value added taxes (cf. Appendix 4) for each commenced Working Hour as long as the delay endures. This penalty shall only accrue on Working Days and in the normal business Working Hours up to a maximum of 10 (ten) Working Days.

In the event that only part of the service is delayed, the Vendor is entitled to claim a proportionate reduction of the penalty which corresponds to the Customer’s possibility to use equipment and programs.

The Customer is not entitled to terminate the Agreement or claim other compensation while the hourly penalty accrues. This limitation does, however, not apply in the event that the Vendor, or someone for whom the Vendor is responsible for has committed gross negligence or deliberate breach of contract.

9.5 c Remedy by third parties

The Vendor shall compensate the Customer’s expenses to cover remedy by a third party, if the Vendor has not remedied a breach of contract within a presupposed or agreed deadline, or the Customer is entitled to terminate the Agreement for cause.

The Customer is, however, not entitled to allow a third party to remedy the Vendor’s breach of contract before a revised deadline which is agreed according to Clause 9.4 has expired. 

In the event that the Customer claims the same breach of contract to be compensated, the Vendor’s expenses in connection with third parties’ remedy shall be deducted from the compensation.

9.5 d Price reduction

The Customer is entitled to a proportionate price reduction in the event that the Vendor, despite repeated attempts, does not succeed in remedying a breach of contract.

If an availability warranty is agreed upon according to Clause 2.3 e, further provisions regarding price reduction shall be agreed upon in Appendix 3.

9.5 e Termination for cause

In the event that a breach of contract substantially affects the Customer and cannot be remedied without substantial costs or inconvenience to the Customer, the Customer is, subsequent to having notified the Vendor in writing and having given him a reasonable deadline to remedy the breach, entitled to terminate the Agreement with immediate effect.

The Customer may, subsequent to the expiry of the hourly penalty period, terminate this Maintenance and Service Agreement with immediate effect and claim compensation as prescribed in Clause f below. If a revised deadline is agreed upon pursuant to Clause 9.4, the Customer cannot, however, terminate the Agreement before this deadline has expired.

9.5 f Compensation for damages

The Customer is entitled to claim compensation for damages which could reasonably have been foreseen as a possible consequence of the breach of contract, unless the Vendor proves that the breach, or the cause of the breach, cannot be ascribed to him. This compensation shall include losses due to reduced or discontinued operations, including costs, expenses and work related to remedy/repair of equipment and programs, and losses due to extra work which is caused by the Vendor’s breach of contract.

The Customer is only entitled to compensation for indirect losses in the event that the Vendor, or someone for whom the Vendor is responsible, has committed gross negligence or deliberate breach of contract.

Hourly penalties which have accrued pursuant to Clause 9.5 b shall be deducted from other compensation, to the extent that the said penalties are due to the same breach of contract.

Maximum compensation shall not exceed an amount which equals the total yearly remuneration, value added tax exclusive, multiplied by 3 (three). This limitation does, however, not apply in the event that the Vendor, or someone for whom the Vendor is responsible, has committed gross negligence or deliberate breach of contract.

10 Breach of contract by The Customer

10.1 Non-payment

In the event that the Customer does not pay within due time, the Vendor is entitled to interest on due payments according to the Act Regarding Interest upon Delayed Payments of 19. December 1976 No. 100, section 3 first paragraph.

10.2 Non-cooperation etc.

In the event that the Customer does not fulfil his obligations according to the Agreement, cf. especially Clause 1.5, the Vendor is entitled to remuneration to cover extra costs and expenses which are proved to have been caused by the Customer’s failure to fulfil said obligations.

10.3 Termination for cause

The Vendor may, if due payments and accrued interests are not paid within 30 (thirty) calendar days from the date the payments were due, notify the Customer in writing that the Agreement will be terminated unless the debt is settled within 15 (fifteen) Working Days after the Customer’s receipt of the notification.

The Agreement cannot be terminated in the event that due payments and interests are paid within the notified deadline.

11 Duration and termination without cause

This Agreement is effective from the point of time which is set out on the front page of this Agreement.

The Agreement is automatically renewed for 1 (one) year at a time. The parties are mutually entitled to terminate the Agreement without cause upon 3 (three) months written notice before the expiry of each period.

12 Miscellaneous

12.1 Transfer of rights and obligations

The Customer is entitled to transfer his rights and obligations according to this Agreement to another Norwegian state governmental body which is not a public administration enterprise.

The Vendor may only transfer these rights and obligations according to this Agreement upon the Customer’s written consent. This also applies in the event that the Vendor merges with another company, splits up into several companies, or the transfer is made to a subsidiary company. The Vendor is entitled to terminate the Agreement upon 30 (thirty) calendar days written notice, if the Customer does not consent to the transfer.

The right to remuneration according to this Agreement may freely be transferred. Such transfer does not relieve the party concerned of his contractual obligations and responsibilities.

With respect to amendments of the Agreement as such, other than what is provided for in this Clause, reference is made to Clause 4.2.

12.2 Maintenance and service materials

Diagnostic programs and media, documentation, equipment and other materials which are used by the Vendor at the installation site remains to be the property of the Vendor. Such materials shall not be used or removed by the Customer, or be made available to any third party without the prior written consent of the Vendor.

Upon termination of the Agreement, the Vendor is entitled to retrieve materials mentioned in the previous paragraph of this Clause.

This also applies to products for remote diagnostic functions which are installed in the equipment.

12.3 Attention with respect to export or re-export

In the event that export or re-export of products, including spare parts, programs and technology delivered by the Vendor are subject to authorisation by public authorities in the country of origin and/or other countries, it is the Customer’s responsibility to obtain such authorisation upon export or re-export of said products.

12.4 Insurance

The Customer, being a Norwegian state government institution, is self-insured. The Vendor shall obtain customary insurance in order to cover claims from the Customer which are due to the Vendor’s risks or responsibilities according to the Agreement.

12.5 Bankruptcy, composition proceedings etc.

The Customer may terminate the Agreement with immediate effect in the event that insolvency, composition proceedings or bankruptcy, is opened in connection with the Vendor’s business, or the Vendor’s creditors impose other control measures.

12.6 Choice of law

Norwegian law shall in its entirety govern the parties’ rights and obligations according to this Agreement.

12.7 Disputes

Disputes between the parties regarding the interpretation or legal effects of this Agreement shall primarily be resolved by negotiations. Each party may file suit with the Norwegian courts if a settlement has not been reached within 30 (thirty) Working Days of when the claim for negotiation was filed. Venue for disputes according to this Agreement shall be Oslo City Court (Oslo tingrett).

The parties may alternatively agree that the dispute shall be finally resolved by arbitration in Norway. Each party appoints an arbitrator, and the arbitrators appointed by the parties appoint a third member who shall then be the chairman of the arbitration panel. The chairman shall be a lawyer.

Otherwise the provisions of Chapter 32 of the Civil Procedure Act of 13 August 1915 apply to the appointment of the arbitration panel and the arbitration procedures.
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